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ACKNOWLEDGMENTS 
The Law on Acknowledgments and Proofs in New 
Jersey. By Wilbur J. Bernard 
ACTIONS 
Proceedings in municipal courts for violations of 
ordinances are criminal in nature. Newark v. 
Pulverman 
Where statute creating right specifies the remedy, 
that remedy is exclusive. Ash v. Mestice 
Action for breach of warranty is a separate action 
and need not be set up as defense in counterclaim 
in action on the contract. Mechanical v. General 
Allegation in complaint that plaintiff has performed 
all of the work and complied with all the agree- 
ments to be performed does not put in issue the 
question of whether plaintiff has complied with 
all separate warranties. Mechanical v. General .. 
ADMINISTRATIVE LAW 
An executive or legislative body exercising a quasi 
judicial function must do so in accordance with 
the fundamentals of due process and cannot base 
information 


its determination on evidence or 
dehors the record. Plainfield Water v. Mountain- 
SRR Ae Le ane Vaan Fag ora SRR Nina a hie Te 


function cannot receive and consider reports of 
engineers or others in the department unless 
they are presented from the witness stand and 
are subject to cross examination and rebuttal. 
Plainfield Water v. Mountainside 
Internal organizational remedies which are futile, 
illusory or vain are no bar to immediate judicial 
relief. Naylor v. Harkins Z 
A right of review within the organization at some 
unreasonably remote time and distant city is not 
such internal remedy as will bar application to 
the courts for immediate relief. Naylor v. Harkins 
Requirement of R.S. 54:2-16 that the board shall file 
written findings of fact is satisfied when board 
hears matter and then one member prepares 
findings and conclusions which are formally 
adopted by the majority. Atlantic v. Director .. 
The power of an administrative body to grant re- 
hearing and to change or amend its orders is one 
resting in its discretion and will not be disturbed 
py the court in the absence of clear abuse of 
discretion. N. J. Bell Telephone v. P. U.C. ..... 
The time for appeal is tolled by the filing of a timely 
petition for rehearing and begins to run again 
when rehearing is denied. N. J. Bell Telephone 
v. POU Se. dwanec 
Rehearing is not intended to be used to circumvent 
the orderly procedure of hearing, decision, and 
appellate review nor to bring in new matter 
properly the subject of a new cause. N. J. Bell 
Telephone v. P. U. C. 
administrative hearing will 
interfered with where such hearing is not re- 
quired by the statutes, or where there is an ade- 
quate administrative remedy, or where there has 
as yet been no injury or wrong to the plaintiff. 
Robertson v. Newcomb AG ee 
ADOPTION 
Held, on facts, father who on death of wife sent his 
children to live with their aunt and uncle because 
of financial embarrassment, had not forsaken his 
parental obligations. Miner v. Robinson .. 
A formal consent to adoption from one of the sources 
specified in R.S. 9:3-4 is an essential prerequisite 
to the County Court’s jurisdiction to approve the 
adoption. Miner v. Robinson , ge 
NCY 
<nowledge received by an agent in transaction not 
for his principal is not imputable to the principal. 
Wallhauser v. Rummel] a3 
ALIMONY 
Pension benefits payable under a statute which pro- 
vides that such benefits shall be exempt from 
execution, garnishment, attachment, sequestra- 
tion or other legal process, may not be reached 
while in the hands of the pension commission to 
satisfy an award of alimony. Fischer v. Fischer 
Jur courts have no jurisdiction to award alimony to 
a wife from whom the husband has procured a 
jivorce and our public policy is against such 
allowance. O'Loughlin v. O'Loughlin 
\ pension payable under R.S. 43:16-1 et seq. is not 
immune from an order for alimony deductions 
where alimony has been ordered against the 
pensioner. Fischer v. Fischer 
AMENDMENT 
Amendment adding charge that the injuries sued on 
were the result of primary negligence of the em- 
ployer in failing to take proper precautions, 
where original action was based on respondeat 
superior, does not inject a new cause of action 
ind is permissible. Gudnestad vy. Seaboard Coal, 
ae Penn RR & Gerba 
APPEAL 
Plain error prejudicial to the substantial rights of a 
defendant in a criminal action are available on 
appeal though no objection was entered at trial. 
State v. Wilson 
Findings of fact concurred in by two lower tribunals 
will not be lightly disturbed on appeal. Hager- 
NENEIR Vin, SEN ace sce acre ose 2: oa osm won onto s woe wre a ol 
appeal may be entertained from an order 
granting a new trial as to damages only, along 
with an appeal from the judgment of liability, 
where justice requires such course. Hendrick- 
son v. Koppers 
An executor of a convicted defendant may appeal the 
convition. Newark v. Pulverman tata 
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The State of prosecuting authority has no right of 
appeal in a criminal case where the defendant has 
been acquitted after trial. Newark v. Pulverman 

City cannot appeal from a judgment of acquittal in 
the County Court after trial de novo. Newark 
v. Pulverman ; 

The Supreme Court may on appeal consider an issue 
not raised at the hearing below where it is one of 
important public concern. Newark v. Pulverman 

Issue of whether right of appeal from a judgment 
of acquittal may be constitutionally conferred on 
the State not decided. Newark v. Pulverman ... 

Under Rule 3:81-8 appeal to the Appellate Division 
from any State Administrative Agency is provid- 
ed in any case in which under our former prac- 
tice review was available by prerogative writ. 
Halloran v. Hoffner 

Good cause and absence of prejudice appearing, time 
for appeal extended and Rule 4:2-5 relaxed so as 
to permit appeal 9 days late to stand as in time. 
Monica v. Monica 

Under Rule 1:7-9 as amended January 1, 1953 the 
Appellate Division may relax the time for appeal 
fixed by Rule 4:2-5 and grant a 30 day extension 
at any time before or after notice of appeal is 
filed. and before or after the 30 days have ex- 
pired. Monica v. Monica 

Order for alimony pendente lite and counsel fees is 
subject to the time limit for appeals from inter- 
locutory orders. Monica v. Monica 

One not a party to a cause has no right of appeal 
from a judgment therein. A. Seitz v. I. Seitz ... 

An appellant who has not served her notice of appeal 
on the parties is not entitled to be heard thereon. 
Be SOWA Vs Fo SOUS co cine acc eneexawsevemnesnnees 

Appeal from interlocutory order must be taken 
within 10 days. A. Seitz v. I. Seitz 

The power of the appellate court to direct entry of a 
final judgment on reversal should be exercised 
only when the facts have been stipulated or the 
evidence is uncontroverted and the issue is 
purely one of law. U. S. v. Davis wee 

Remand for new trial is proper where the judgment 

below is reversed for deficiency in the proofs 

because of failure to introduce in evidence an 
essential document. U. S. v. Davis 
appeal it is not necessary that appellant include 
the entire record of the trial in his appendix; he 

can include parts as provided in Rule 1:3-2 (f) 

and respondent can include parts as provided in 

Rule 1:3-3 (f). De Caro v. De Caro 

Appeal to Supreme Court as of right sustained in 
view of arguable question of possible deprivation 
of right of trial by jury. State v. Pometti 

The time for appeal i tolled by the filing of a timely 
petition for rehearing and begins to run again 
when rehearing is denied. N. J. Bell Telephone 
v. B UA€ 

Rehearing is not intended 
the orderly procedure of hearing, decision, and 
appellate review nor to bring in new, matter 
properly the subject of a new cause. N. J. Bell 
Telephone v. P. U. C. 

On remand from Supreme Court, Appellate Division 
can only carry into effect the mandate of the 
Supreme Court and cannot consider grounds 
originally raised by appellant and not passed on, 
where Supreme Court directs reinstatement of 
the judgment below. State v. Lefante 

Vhere appeal is as of right by reason of dissent 
in the Appellate Division, review is on all issues. 
Sorokach v. Trusewich 

Attack on condemnation proceedings must be made 
in the manner and within the time prescribed by 
the Rules. In re Buckeye Pipe Line Co 

Error in the courts charge is not ground for appeal 
unless objection was made thereto, R.R. 4:52-1, or 
there is plain error affecting substantial rights, 
R.R. 1:5-3(c), or injustice requiring the applica- 
tion of R.R. 1:1-8. Dillman v. Mitchell 

Reference in charge to inapplicable statute is not 
ground for reversal where charge submitted only 
correct issue to jury. State v. Toscano 

Defense that lease sued on was void under RS. 
14:15-5 because plaintiff corporation had not been 
authorized to do business in New Jersey is not 
one of such public concern as to be presentable 

Ex-Cell-O v. 
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for the first time on appeal. 

PAESMD Se 8 occ die sain Henn alk erence Maen here Se 
Except as to matters of jurisdiction or public concern, 

appellate courts will ordinarily not consider 

questions not presented below. Ex-Cell-O v. 
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For the purposes of appeal, all convictions for viola- 
tion of municipal ordinances are treated as crim- 
inal causes subject to the 3 month time limit pro- 
vided by R.R. 1:3-1(a). Absecon v. Vettese 

Under R.R. 1:7-1 appellant must include in his ap- 
pendix those portions of the record which he rea- 
sonably assumes will be relied on by the re- 
spondent, and for failure to do so the court may 
dismiss the appeal or require posting of addi- 
tional costs. Feddock v. N. J. Realty 


ARBITRATION 
The authority and jurisdiction of arbitrators and 
the effect of their award is determined by the 
agreement to submit to arbitration. Collingswood 
Hosiery v. American Federation of Hosiery 
Workers 
Where the parties agree to be bound by the award 
it will generally be sustained though the arbi- 
trators erred in law or fact but where it appears 
on the face of the award or opinion that the 
arbitrators intended to decide according to law 
and erred in law, equity may set the award aside. 
Collingswood Hosiery American Federation 
of Hosiery Werkers 
A party who submits to arbitration is bound by the 
provisions of his agreement thereto though he 
was not required to submit. Collingswood Hos- 
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ASSIGNMENT 
A partial assignee of a debt may maintain an action 
in the Law Division and may join with other 
assignees and the assignor in an action in the 
Law Division to enforce the debt. Zurcher v. 
Modern 
A lessee under a lease which provides against assign- 
ment of the lease without the landlord’s prior 
written consent, and who assigns the lease ac- 
cordingly, is not discharged from liability under 
the lease by a second assignment made by the 
lessee’s assignee to another with the landlord’s 
consent. Portnoff et al v. Medinkowitz et al .... 
ASSOCIATIONS 
Claim by a member against his association involving 
a property right is not barred by rule that court 
will not intervene in internal matters, unless 
the member has so stipulated and an adequate 
remedy exists within the organization. Beedie 
v. International 
Rule that courts will not exercise their jurisdiction 
in matters between associations and their mem- 
bers until member exhausts internal remedies 
provided does not bar suit for salary where in- 
ternal remedies provided relate only to disciplin- 
ary matters. Beedie v. International 
ASSUMPTION OF RISK 
The test of the application of the doctrine of assump- 
tion of risk is whether an ordinarily prudent per- 
son would under the same or similar circum- 
stances, have incurred the risk. Scheirik v. Izsa .. 


ATTACHMENT 
Any judge of the court in which a writ of attachment 
was issued exparte may order the same quashed 
where it was improvidently issued. Whiteman 
v. Alimentari 
It is no abuse of discretion for the court after quash- 
ing a writ of attachment for failure of the affi- 
davits to make out a prima facie case, to refuse 
to permit plaintiff to file supplemental affidavits 
in an effort to restore the writ. Whiteman v. 
ATNGINAED. oes co's Ki ccna cunwdsacinoccunsdaeaeaee 
support issuance of a writ of attachment, plain- 
tiffs affidavits must make out a prima facie 
cause of action and a prima facie case entitling 
him to the issuance of the writ. Whiteman v. 
Alimentari 
ATTORNEY & CLIENT 
While an agreement retaining an attorney to sell 
lands must be in writing to be actionable, 
(statute of frauds) an oral agreement retaining 
an attorney to perform legal services, which he 
does perform, and which may also involve the 
sale of real estate, is actionable as far as the 
legal services rendered are concerned. Kagan 
v. Berman 
While the attorney client relationship and privilege 
cannot arise where the advice sought relates to 
accomplishment of a criminal or fraudulent pur- 
pose, it may arise where the advice sought relates 
to already accomplished offenses or acts for 
which the client fears prosecution may result 
though none has been yet initiated. In re Selser . 
Communications by a client to his attorney acting as 
such for the purpose of securing legal advice, 
made in confidence, are privileged and may not 
be disclosed by the attorney unless the privilege 
is waived by the client or if he be dead, then by 
his personal representative. In re Selser 
The Attorney-client privilege is for the benefit of the 
client and waiver thereof rests with him; the at- 
torney is duty bound to assert the privilege 
where applicable unless waived by the client. 
State v. Toscano 
Attorney-client privilege may possibly not extend 
to concealment by attorney of the identity of his 
client. State v. Toscano 
An attorney may not under any circumstances evade 
or falsify for the supposed protection 
client. State v. Toscano 
ATTORNEY’S 
Disciplinary Proceedings. By Joseph Weintraub .. 
ATTORNEY'S FEES 
In considering the value of services rendered by 
counsel, the court considers the legal ability of 
the attorney, the amount of work done, the skill 
employed, the success of his efforts, and the 
amount involved. Gardner v. Baldi 
ATTORNEYS LIENS 
An attorneys lien is subject to prior equities of which 
the attorney had or is chargeable with notice. 
Driscoll v. Burlington 


BAILMENT 
A bailment consists in the holding of a chattel by one 
under an obligation to return it to another after 
some special purpose is accomplished; there is no 
bailment unless possession and primary control 
of the property is in the bailee. Jersey City v. 
Liggett & Myers 
BANK ACCOUNTS 
Where a depositor opens a joint bank account with 
another payable to either or survivor, merely for 
convenience and without intent to make an im- 
mediately effective gift, there is no gift in prae- 
senti and no right or title in the other. Esposito 
v. Palovick 
A judgment creditor of one of two persons named in 
a joint bank account, who levies on the account, 
* secures a right only to such part thereof as is 
the sole and separate property of the judgment 
debtor. Esposito v. Palovick 
BANKING 
Provision in bank book requiring production of book 
whenever withdrawals are to be made is part of 
agreement between bank and depositors for the 
benefit of both, but may be waived by one joint 
depositor for his codepositors. Forbes v. First 
CHIR 5 oi mina scsiecanxncdeuse saddest 
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A bank account is, in the absence of fraud or mistake, 
treated as an account stated where a depositor 
receives a statement thereof and fails to inform 
the bank with reasonable dispatch of any errors 
therein. Forbes v. First Camden .............. 

BANKRUPTCY 
Highlights of Bankruptcy Amendments of 1952, by 

Samuel Duberstein 
Operation of an automobile in a manner which con- 
stitutes a reckless and utter disregard for the 
right and safety of others and which results in 
injury to another, constitutes a willful and 
malicious injury of that other, liability for which 
is not, under the Bankruptcy Act, discharged by 
the bankruptcy of the actor. Weigel v. Hogan .. 

BAR ASSOCIATIONS 
State Bar Annual Committee Reports ............. 
New Jersey State Bar Association Annual Commit- 

tee Reports 
N. J. State Bar Association Committee Reports 413, 
Judicia! Administration and Public Relations, by 
SGRRRINA EE MURMURS) oc secs oso ee Caiseieminsentiewiwaae 

BAR EXAMINATIONS 
Attorneys—January, 1953 
Attorneys—January, 1953 
Counsellors—May, 1953 
New Jersey State Bar Examinations, Counsellors— 

PENNS cS mies paiGune sew we se eyeiew see 


New Jersey State Bar Examinations, Attorneys— 

ANNES ARES id ak eins 9 Sas PhS SAE ERA R BS aes wre 

New Jersey State Bar Examinations, Attorneys— 

[BT SMR oceans ode Dab eon seowisagnbied.oom 
BASTARDY 


Evidence of expert who made blood grouping test 
seeking to explain failure to definitely exclude 
parentage or to explain that there is a possible 
indication of exclusion, is not admissible. Miller 
Sra UNDERSIDE 55 ns is 6 oie o ste. 3ce oie oie wisislersine ei oe 

Evidence of an expert who made blood grouping tests 
of the principals in a paternity action, is only 
admissible where the result indicates a definite 
exclusion of parentage. Miller v. Domanowski .. 

BUILDING CONTRACTS 

Where there is an unpaid balance under a construc- 
tion contract the claim of an owner who expends 
money to complete structure after default of the 
contractor is superior to that of stop notice 
claimants. Falcone v. Pasquale ................ 

Payments made by the owner to the contractor or 
materialmen or others in advance of the schedule 
called for by the building contract are made at 
the owner’s peril and wiil remain a part of the 
fund for stop notice claimants unless the con- 
tractor before the filing of the stop notice has 
completed the work necessary to justify that 
payment under the building contract. Falcone 
CORIO so cucu eed nus woe cereeh oe amie se 

An owner may not fraction the scheduled payments 
called for in the contract and pay a portion of an 
instalment predicated on the completed part of 
the particular phase of the work; such payment 
is an advance payment not valid against stop 
notice claimants. Falcone v. Pasquale ....... 

CARRIERS 

A carrier is under a duty to provide adequate station 
facilities for its passengers and to keep such 
facilities in a safe condition and cannot relieve 
itself from liability for breach of such duty by 
using station facilities of a terminal company. 
RSENS AI RAINIER nis licens O's is GE pb iaie ieee aS ASw ie 

The limitations on liability between connecting car- 
riers imposed by the Tariff regulations do not 
apply as to terminal companies. Horelick v. 
LEAT I. AT 2a ne ae rs APU at: Renee ee 

A railroad is liable for injuries sustained by its pass- 
engers by reason of negligence in maintenance 
of a station or terminal used by the railroad 
though the terminal is not under its control. 
Horelick v. Penn R.R. 

CEMETERIES 

A promotor who organizes a cemetery association is 
entitled to receive from the association the fair 
value of the lands he conveys to it without con- 
sideration of enhanced value by reason of its 
proposed use and 10 more, or such price as was 
agreed to by the association at arms’ length. East 
Ridgelawn v. Winnie et als ........... 

COMMON CARRIERS 

With certain exceptions a common carrier's liability 
for loss of goods entrusted to it is absolute. Toker 
So: ae VAY. ciicccceciains senccdcenke 

The burden of proving that a loss of goods entrusted to 
it was occasioned by one of the exceptions to its 
absolute liability is on the carrier. Toker Co. 
PRS EE ON UNO a. ors win ip Ge ois Ste ans eerie Din eR erate 

A shipper makes out a prima facie case against a 
carrier by proving delivery to the carrier and 
non-return of the goods. Toker Co. v. Lehigh 
WRU ie bo secs chins sede tone eee eese sun 

A bill of lading is weighty and prima facie evidence 
of delivery to the carrier in the quantity and 
quality described therein and where a lesser 
quantity is returned places on carrier burden of 
proving there was no actual loss. Toker Co. v. 
Lehigh Valley 

A carrier can not limit its liability for the full actual 
loss of goods in transit. Toker Co. v. Lehigh Valley 

An LC.C. tariff iimiting liability of ticket selling 
carrier in event of injury on lines of connecting 
carrier has no application to injury in a terminal 
owned by another but used by the ticket selling 
carrier at its station. Horelick v. Penn R.R. .... 

Railroad using terminal of another as its station is 
liable for negligence in maintenance thereof 
where railroad’s passenger is injured thereby in 
alighting from train. Horelick v. Penn R.R. .... 

A railroad cannot relieve itself of its obligation to 
furnish a reasonably safe means of egress for 
its passengers, by merely using as its means 
facilities under the ownership and control of 
another. Horelick v. Penn R.R. ................ 

COMMUNICABLE DISEASES 

One who rents premises to another knowing that the 
premises are infected with contagious disease 
germs which render them dangerous without 
disclosing that fact, is liable in damages for 
injury resulting from the contracting of the 
disease by the tenant or a member of his family. 
RATIO Wi AME oes cca cng sient sd SiS @memenionee 

One who negligently exposes another to an infectious 
or contagious disease, such as tuberculosis, which 
such other thereby contracts, is liable in damages 
therefor. Earle v. Kuklo ...... Sry A cueneis Shepton wee ia 
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CONDEMNATION 


Condemnation of private property for school pur- 
poses under R.S. 18:6-24 vests the Board of Edu- 
cation with title in fee simple absolute and no 
reverter results from subsequent determination 
not' fo use the property for such purpose in the 
absence of express !anguage so providing. Val- 
entine v. Lamont 

An owner of property has no cause of action against 
an agency which is the alter ego of the state, 
such as the Turnpike Authority, for damages to 
his property from the taking thereof by the 
agency, except through condemnation proceed- 
ings. Muszynski v. N. J. Turnpike Authority ... 

A property owner who permits the condemning au- 
thority to construct on his lands and make use 
thereof without objection other than as to the 
amount of the condemnation commissioners’ 
award, and who has appealed the award as to 
amount, is estopped from attacking the constitu- 
tionality of the condemnation proceedings. In 
re Buckeye Pipe Line Co. ari 

Attack or condemnation proceedings must be made 
in the manner and within the time prescribed by 
the Rules. In re Buckeye Pipe Line Co. ......... 

Exercise by court of declaratory judgment jurisdic- 
tion in action to determine constitutionality of an 
act affecting status of lands under condemnation 
is no abuse of discretion. Abbott v. Beth Israel .. 

The Superior Court Law Division has jurisdiction to 
render a declaratory judgment at the suit of a 
state officer as to the status of lands being con- 
demned by that officer. Abbot: v. Beth Israel .. 


CONFLICTS 


Full faith and credit is not accorded to a foreign 
decree for alimony with references to arrearages 
under such decree if the decree is subject to 
modification in the state in which it was entered. 
O'Loughlin wsO' Dome alin 3...6.6 36sec So vewcanawses 

As a matter of comity, our courts will recognize as 
valid an agreement between the parties modify- 
ing a foreign decree where the courts of the 
foreign state would recognize it as_ valid. 
O'Loughlin v. O'Loughlin 

While our public policy bars an action in our courts 
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between husband and wife inter se, it does not ~ 


prevent an action by one spouse directly against 
a third party, such as the other spouses insurer, 
even though based on the acts or negligence of 
the spouse. Clement v. Atlantic Casualty ...... 
In general, the law of the place where an accident 
occurs governs as to the rights and liabilities 
arising therefrom. Clement v. Atlantic Casualty 
Where there is cause to mistrust the bona fides of 
the prosecution of a foreign action for divorce, 
and the prosecution of the foreign action would 
work unjust and inequitable hardships on the 
resident spouse, and the non-resident spouse has 
been personally served in New Jersey, prosecu- 
tion of the foreign action may be enjoined even 
though there appears to be bona fide foreign 
residence:.(Stultz vs Siz oc css oss ioc: 


CONSTITUTIONAL LAW 


The Prudent Man Investment Statute is constitu- 
tional and applies to trusts created prior to its 
enactment where the trust contains no expressed 
intention to the contrary. Fidelity Union v. Price 

Can a Governor Legally Veto a State Resolution 
Memorializing Congress to Call a Convention for 
the Purpose of Proposing an Amendment to the 
Federal Constitution? by Frank E. Packer 

A decree of divorce of a sister state in an action in 
which the defendant appeared and was repre- 
sented by counsel of his own choosing is entitled 
to full faith and credit and cannot be collaterally 
attacked. Woodhouse v. Woodhouse ........... 

On Amending the Treaty Power by Philip B. Perlman 

Plea of autre fois acquit applies only where “the 
same offense” is charged in the earlier and later 
proceedings. State v. Shoopman ................ 

Acquittal on charge of reckless driving is no bar to 
subsequent prosecution for manslaughter under 
R.S. 2:138-9 (causing death by reckless driving) 
based on the same facts. State v. Shoopman .... 

An administrative body exercising a quasi judicial 
function cannot receive and consider reports of 
engineers or others in the department unless 
they are presented from the witness stand and 
are subject to cross examination and rebuttal. 
Plainfield Water v. Mountainside .............. 

An executive or legislative body exercising a quasi 
judicial function must do so in accordance with 
the fundamentals of due process and cannot base 
its determination on evidence or information 
dehors the record. Plainfield Water v. Moun- 
tainside 

R.S. 48:12-15 as amended which provides for the 
acquisition of stockholders of railroad corpora- 
tions upon procedures established in R.S. 14:12-6 


7 is an exercise of the State’s power of eminent 


domain and hence not an unconstitutional viola- 
tion of the obligation of contract. Van Riper v. 
Paterson and Hudson River Railroad ......... 
Issue of whether right of appeal from a judgment of 
acquittal may be constitutionally conferred on 
the State not decided. Newark v. Pulverman ... 
Service on a non-resident employer through the Sec- 
retary of the Workmen's Compensation Division 
as provided by R.S. 34:15-55.1 is constitutional 
and valid where the employment contract was 
entered into in New Jersey and called for ser- 
vices both within and outside the state, even 
though injury occurred outside the state. Hallo- 
FAN) VepetOUeN 67 oin se ote aie oe es 
The Division of Tax Appeals cannot determine the 
constitutionality of a statute. Todd v. Hoboken .. 
Faulkner Act hed constitutional. Bucino v. Malone. . 
The interdiction of Art. VIII, Sec. II, par 1 against 
the “loaning” of the State’s credit does not apply 
to a guarantee of the obligations of a public cor- 
poration created by it for a public purpose. 
Behnke v. N. J. Highway Authority 
Art. VIII, Sec. II, Par. 1 of the Constitution of 1947 
is modified by Art. VIII. Sec. II. par. 3. so that if 
the provisions of par. 3 are followed the State 
may pledge its credit to guarantee payment of 
obligations of a public corporation created by the 
State to perform a public purpose or project. 
Behnke v. N. J. Highway Authority ........... 
In construing a constitutional provision the provision 
is not viewed and considered -alone and in the 
abstract but as a part of the whole and in the 
light of the overall purposes and reason. Behnke 
v. N. J. Highway Authority: 2.06366 055ccaces0. 
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Prosecution of telegraph company for knowingly fol- 
lowing a practice of carrying illegal messages 
does not violate any guarantee of free speech or 
of due process. State v. Western Union ......... 

A telegraph company is under no duty to render its 
services in aid of or in furtherance of commission 
of a crime. State v. Western Union ............. 

Traffic or commerce which originates in infraction of 
state laws never becomes and cannot be classi- 
fied as legitimate interstate commerce. State v. 
Westerty Unter: ses.cicspaiaa ule aaa ace o ok dea Care eons 

State Building Authority Act held unconstitutional; 
Turnpike and Parkway Acts distinguished. Mc- 
Cutcheon v. State Bldg Authority et als ...... 

The legislature may not indirectly pledge the State’s 
credit contrary to the Constitutional limitations 
on a direct pledge of the State’s credit. Mc- 
Cutcheon' v. State Bldg. Authority et als ...... 

Arrangement whereby State agrees to lease property 
for a rental calculated to liquidate bonds issued 
by an Authority created by it to purchase the 
property, |.eld in essence a contract of purchase 
the total of which to be considered in applying 
Art. 8 Sec. 2 par. 3 of the Constitution. McCutch- 
eon v. State Bldg. Authority et als ............. 

It is not the form but the essence of an arrangement 
which determines its constitutionality. Mc- 
Cutcheon v. State Bldg. Authority et als ....... 

An indictment charging an offense committed on a 
specific date may not be amended to change the 
date where the effect is to substitute more than 
one possible offense for the single one found by 
the grand jury. State v. Grothmann ........... 

An indictment is amendable as to form, but not as to 
substance and an amendment in form is not per- 
missible where it would prejudice the accused’s 
substantial rights. State v. Grothmann ......... 

A property owner who permits the condemning au- 
thority to construct on his lands and make use 
thereof without objection other than as to the 
amount of the condemnation commissioners’ 
award, and who has appealed the award as to 
amount, is estopped from attacking the consti- 
tutionality of the condemnation proceedings. In 
re: Buckeye Pipe ine .Co.. 2...5.56.6.0%20 00 s606e0 

A tax law complies with the equal protection re- 
quirements if the classification it makes is rea- 
sonable and it applies equally to all within the 
classification. General v. Director .............. 

The title of an act need not be an index of it; it is 
sufficient if it gives notice of the general purpose 
of the act. General v. Director ................ 

Provisions in a tax act fixing the method of calcu- 
lating the tax are part of the one object of the 
act and not a separate object. General v. Director 

Financial Business Tax Law held constitutional. 
General Vv: DImectoric6 6 ssn ces cca eae ete 

The burden of undermining the validity of a decree 
of another state rests heavily on the assailant. 
BOW V5 GSEOWI: 5.0 ics wisi oe aoe 65 Sain cw titar eros 

Where attack on foreign divorce is based on asserted 
lack of jurisdiction because complainant was not 
domiciled there, burden is on attacker to prove 
such non domicile by clear and convincing evi- 
dence. Brown V2BrOWN) «3. o0s nade cceasseewcces 

An acquittal based on a variance between the proofs 
and the indictment is no basis for a plea of autre- 
fois acquit since in such instance the defendant 
has not been placed in jeopardy. State v. 
Madge eyo aces ata gras aneciaree Guoindon etn Sista acer 

Distribution through the school, of sectarian litera- 
ture, even on a voluntary, after school, out of 
class basis, is not merely an “accomodation” of 
religion but is a preference of or favoritism of 
one religion over another contrary to the rule 
that government must be neutral when it comes 
to competition between sects. Tudor v. Bd. of Ed. 

Resolution of Board of Education authorizing dis- 
tribution through the school. though after school 
hours, of copies of the Gideon Bible to pupils 
whose parents authorize same held unconstitu- 
tional. Tader wv. BG. s@EMeds <0 n.ccese s pomdedias ears 

Neither the State nor any instrumentality thereof can 
under any circumstances show a preference for 
one religion over another. Tudor v. Bd. of Ed. ... 

The Domestic Relations Court must advise an ac- 
cused of his right to counsel and to have a rea- 
sonable time to prepare his defense. State v. 
Brune] 


CONTEMPT 


The degree of prooi necessary to convict in criminal 
contempt is proof of guilt beyond a reasonable 
doubt. Whippany Paperboard v. Local 301 et als.. 

Irregularity, other than lack of jurisdiction, in the 
order allegedly contemned cannot be examined 
in the contempt proceeding. Whippany Paper- 
beard vi tsacal sO Metals ok. ks os sie s is eeeaes a 

A trial for contempt may be had in a county other 
than that in which the contempt occurred if the 
court rendering the judgment contemned had 
statewide jurisdiction. Whippany Paperboard v. 
Local 301 et als 

In criminal contempt proceeding in the Chancery 
Division for violation of a restraining order, the 
venue need not be laid in the county where the 
offense occurred but should be laid in the vicin- 
age or county most accessible thereto. Whippany 
Paperboard v: Boeali3Ql eb als. «6.505 50,5 cerwesace 

A husband cannot be adjudged in contempt for fail- 
ure to comply with separate maintenance decree 
unless contempt proceedings for such non pay- 
ment are first duly initiated. Brown v. Brown .. 

The power of our court to restrain one from pro- 
ceeding with a foreign divorce depends on the 
fact of his continued domicile in New Jersey. 
hence such finding is necessary to support in 
adjudication of contempt. Brown v. Brown 

A sentence to State Prison for criminal contempt 
must be for a maximum and minimum term as 
required by N.J.S.A. 2A:164-17. State v. Janiec . 

A contempt in facie curiae is a misdemeanor subject 

to the same provisions as to sentence as other 
misdemeanors. State v. Janiec ................. 

n proceeding for contempt for vioiation of a restraint 

against proceeding with a Nevada divorce action. 
once the Nevada decree with its finding of dom- 
icile is raised as a defense, there can be no valid 
order adjudging the defendant in contempt with- 
out a finding that the Nevada decree is invalid. 
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CONTRACTS 


Where contract provides title will be insurable by a 
designated title company and such company re- 
fuses to insure without exceptions for encroach- 
ments there is no performance by vendor and 
contract is not enforceable though the encroach- 
ments were shown on the Plan referred to in the 
contract. Karb v. Spray Beach ................. 

Correction of defect in title after time set for clos- 
ing where time was made of the essence is un- 
availing. Karb v. Spray Beach: ...... 0.00.5. 

Stockholder’s guaranty to bank of payment of loans 
or credit extended to corporation does not impose 
liability for notes or accounts payable of the 
corporation discounted or accepted by the bank 
from a creditor of the corporation. Garfield 
Trast Co. v. Leleliman ¢t- als. «<<<. ececsa necees 

A contract of guaranty is strictly construed. Garfield 
Frust.Co, v. Veichman: et als... 6. 2266 ccnasene sms 

An oral agreement of employment for a term of one 
year to commence on a date subsequent to the 
agreement is within the Statute of Frauds even 
though it provided the employee could quit at 
any time, Deevy v. Porter 2.0.0 scscs0ss caees ees 

Where a party seeks reimbursement for consequen- 
tial damages sustained by reason of alleged 
breach of warranty, he must, by evidence which 
naturally and logically leads to such conclusion, 
establish that the consequential damage was a 
natural and proximate result of such breach. 
Heath v. Channel Lumber Co. 

A party cannot waive nor be estopped from asserting 
that the contract is against public policy and void 
in any action brought by the other party. wiont- 
POMEL “Vi, WILINECLGINE? << 6cie coo cnas egee qs ceeres 

A contract which grows out of and is connected with 
a prior illegal contract is itself rendered illegal 
thereby. Montgomery v. Wilmerding 

An agreement tending to dissolve the marriage of the 
parties is against public policy and void. Mont- 
gomery v. Wilmerding ...... 


A purported acceptance of an off 
omits conditions is not an acceptance but a coun- 
ter-offer. Whiteman v. Alimentari ............. 
Settlement of a claim for payment under a contract 
for work done does not estop the payer from 
subsequently asserting a claim for breach of 
warranty in the doing of the work unless such 
claim was raised and included in the settlement. 
Mechanical v. General 
Allegation in complaint that plaintiff has performed 
all of the work and complied with all the agree- 
ments to be performed does not put in issue 
the question of whether plaintiff has complied 
with all separate Mechanical v. 
General ere 
Action for breach of warranty is a separate action 
and need not be set up as defense in counter- 
claim in action on the contract. Mechanical v. 





Warranties. 


complete integration of their agreement or in- 
tended the several writings to represent their 
one agreement is to be determined from their 
conduct and language and the surrounding cir- 
cumstances. Lawrence v. Tandy & Allen ...... 
Where the entire agreement between the parties is 
evidenced by more than one writing, all are read 
together and construed as one contract and all 
are admissible in evidence though the provisions 
£ one appear to modify the provisions of an- 
other. Lawrence v. Tandy & Allen ............ 


82 
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Where contract provides for cancellation by mailing 


of notice of termination and there is positive 
proof of mailing of such notice, it is not error to 
exclude evidence that such notice was not re- 
ceived. Fenton v. Atlantic 

Where contract provides for cancellation by mailing 
of notice of termination, mailing of notice as 
provided in the contract constitutes effectual 
termination without evidence of receipt of such 
notice. Fenton v. Atlantic 

Where contract provision is unambiguous there is 
no room for construction. Collingswood Hosiery 
v. American Federation of Hosiery Workers 


‘ONTRIBUTION 


A judgment in favor of plaintiff against several de- 
fendants is not res adjudicata of and does not 
ietermine the rights of the defendants inter sese. 
New Amsterdam v. Popovich ..............005- 

The Workmen’s Compensation Division has not au- 
thority to determine the rights of respondents as 
against each other and a finding of joint em- 
ployment is hence not res adjudicata in subse- 
quent action by one respondent against other for 
contribution. New Amsterdam v. Popovich ..... 

Contribution between joint respondents in a work- 
men’s compensation award may be had in a 
proper case since liability to the employee is 
based on contract not tort. New Amsterdam 
RET EROICII EES oh coi2igt oe c6.b.6. a vac g ror mdr poeta ea oe aceeor aan 


CONVEYANCES 


It is no longer necessary for a grantor desiring to 
create a joint tenancy between himself and an- 
»ther to convey to a third person who in turn 
reconveys to grantor and the joint tenant de- 
Sieg: IDPS Vs CLOW <5 6.000% vinsietenw tani bagasse s 

A deed conveying to the grantee an “undivided one 

half-interest as joint tenant” the habendum 

reading “as joint tenant with (the grantor) and 
not as tenant in common” creates a valid joint 
tenancy between the grantor and the grantee. 

Lipps: Vv: Crowe: 2.24... 


CORPORATIONS 


Director of a corporation is not under a duty to dis- 
close to a stockholder before purchasing his 
stock, what he knows as to the real value of the 
Stocie, (Gardner Vs EIA. oie sieincicles elec cin op ans 
officer of a corporation is under a duty to deal 
openly and fairly with the corporation in any 
personal transaction. East Ridgelawn v. Winnie 
A) Se Sn er en ear rene ror rrr Ce hoe 
48:12-15 as amended which provides for the 
acquisition of stock of dissenting stockholders 
of railroad corporations upon procedures estab- 
lished in R.S. 14:12-6 is an exercise of the State’s 
power of eminent domain and hence not an un- 
constitutional violation of the obligation of con- 
tract. Van Riper v. Paterson and Hudson River 
Railroad 
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A’ foreign corporation which did business in New 
Jersey when the cause of action arose is subject 
to the jurisdiction of our courts in a cause arising 
out of such business and may be served in such 
cause by serving an officer here in accordance 
with our statutes though it has since ceased to 


transact business here. Mayflower v. Thor ...... . 126 


Reasonable corporate donations to public charities 
and to institutions of higher education are within 
the implied and incidental powers of the corpor- 


ation as well as being authorized by our statute3;~~ 


and are not ultra vires. A. P. Smith Mfg. Co. v. 
ASIOWEh CUE isc oie ive nr coedane eam aden 
The corporate charter may be altered by subsequent 
legislation where such alteration is justified by 
the advancement of the public interest even 
though the alterations effect contractual rights 
between the corporation and its stockholders. 
A. P. Smith Mfg. Co. v. Barlow et als ......... 
A corporation holds its property to its own use, not 
the use of the stockholders, and unless a fraud- 
ulent purpose is disclosed there is no justifica- 
tion for piercing the corporate structure. Gen- 
CAL Vis EN OGNOR Sevier. ai. bb ware soiena wena 
Defense that lease sued on was void under RS. 
14:15-5 because plaintiff corporation had not 
been authorized to do business in New Jersey is 
not one of such public concern as to be present- 
able for the first time on appeal. Ex-Cell-O v. 
PABIIONS: | ora td's cots ilv-ue'c Kaa clap ae ae eee ees 
What constitutes “doing business” by a foreign 
corporation cannot be precisely defined and each 
case turns on its own facts, the requirements of 
due process being satisfied if the contacts of 
the corporation within the state are such as to 
make it fair and reasonable that it should defend 
the particular suit here. A. & M. et als v. Penn 
RON CR Gs Sas wok wane okskn adnate tena eke aeee 
Held, Isbrandtsen Company, in view of its activity 
in the state immediately prior to the accident 
involved and its docking of 18 ships here within 
2 years thereafter and maintenance of a repre- 
sentative in the state, and other factors, suffic- 
iently “doing business” within the state to be 
within the state’s jurisdiction for precess. A. & 
NM: etals:-vwn én. Hin, et als... osdscaenescaweans 


COUNSEL FEES 


Counsel fees may properly be awarded to a wife in 
her attempt to preserve her separate mainten- 
ance decree against a claim that it was super- 
seded by a foreign divorce. Brown v. Brown .... 

Supreme Court Splits on Application of Rule Making 
Power in Escheat cases. Counse! fees allowed ... 

Proper practice is for a guardian ad litem to apply 
to the court for authorization to employ counsel, 
and where such employment is authorized coun- 
sel will be entitled to counsel fees commensurate 
with the situation: In re Frzamn. .....escccccsces. 

The allowance of counsel fees and the amount 
thereof is in the discretion of the court and a 
denial of counsel fees is not an abuse of discre- 
tion where counsel was retained by a guardian 
without court authorization and his services 
contributed nothing. In re Krzan ............ 

In allowing counsel fees under R. 5:2-5 (now RR. 

5:2-5F), to the successful party on appeals from 

a workmen’s compensation award, the County 

Court has discretionary authority to award a 

reasonable fee for the services rendered and is 

not limited to a percentage of the award in- 
volved. Neylor v. Ford 


COUNTY DETECTIVES 


A county detective has the same duties as a police- 
man or constable, to wit, to preserve the peace 
and to be on the look-out for infractions of the 
law and to use due d 
reporting them and in a proper case arresting the 
perpetrator and lodging and prosecuting a proper 
complaint. State.v.. Orecchio: «x... 066.6. ccceccec a 





COURTS 


Law Division and the Chancery Division have the 
same full original jurisdiction in all causes, both 
legal and equitable. Zurcher v. Modern ....... 


CREDITOR’S RIGHTS 


As between a judgment creditor who purchases or 
secures the judgment debtor’s property without 
consideration other than credit on the judg- 
ment, and undisclosed equitable lienors, the 
facts must be analyzed in each case to determine 
on broad principles who has the stronger claim. 
Wasserian Vv. IGlanrG << 0c. ccedvcudacnaveonass 

A judgment creditor of one of two persons named in 
a joint bank account, who levies on the account, 
secures a right only to such part thereof as is 
the sole and separate property of the judgment 
debtor.. Esposito v. Palovick. ..... cicscscenons 

The burden is on the judgment creditor who has 
levied on a bank account to prove that moneys 
levied upon are the property of the judgment 
debtor and therefore applicable to satisfaction 
of the judgment. Esposito v. Palovick ......... 

Where a depositor opens a joint bank account with 
another payable to either or survivor, merely 
for convenience and without intent to make an 
immediately effective gift, there is no gift in 
praesenti and no right or title in the other. 
Espoisto v. Palovick 


CRIMINAL LAW 


Indictment must, as heretofore, set forth all the es- 
sential facts of the offense alleged. State v. 
Lefante 

Age of defendant is an essential element of the 
statutory offense of carnal abuse of a woman 
child under 12 years old and must be alleged in 
the indictment. State v. Lefante ............... 

Plain error prejudicial to the substantial rights of a 
defendant in a criminal action are available on 
appeal though no objection was entered at trial. 
SEM WES id a kann dace scrawantantaas ene 

Failure of defendant to testify raises presumption 
he could not deny the facts proved only where 
the facts are inculpatory and then only as to 
those facts within his knowledge. State v. Wilson 

In action based on circumstantial evidence, it is error 
to charge failure of defendant to testify raises 
presumption he could not deny the facts proved. 
Staten. WESSON) ou icc bcc acs econ comwaweemecawens 

Where state proves prior conviction of its witnesses 
and such proof might be prejudicial to defend- 
ant, the limitation of such evidence to purposes 
of credibility should be clearly expounded by 
the court. State. v. Costa) <0 s<ccccacnnenccanans 

Intent is not a subject of separate proof but is 
spelled out or inferred from conduct. State v. 
Costa 3 
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Intent of defendant that persons resort to his place 
for the purpose of gambling, as required by 
N.J.S. 2A:112-3, may be inferred from proof 
he knew of and permitted use of his place for 
that purpose. State v. Costa ............ wacees 

The procedure to test the validity of an indictment 
is by motion to dismiss under Rule 2:5-3(a) and 
(b) and not by habeas corpus. In re Robilotto . 

Acquittal on charge of reckless driving is no bar to 
subsequent prosecution for manslaughter under 
R.S. 2:138-9 (causing death by reckless driving) 
based on the same facts. State v. Shoopman ..... 

Please of autre fois acquit applies only where “the 


same offense” is charged in the earlier and later. 


proceeding. State v. Shoopman ................. 
Held, with dissent, wound suffered by one assaulted 
must be serious and not a mere scratch to justify 
conviction of atrocious assault and battery under 
R.S. 2:110-1. State v. Congro ................. 
Held, with dissent, assault and battery in instant case 
which produced breaking of skin and bleeding 
alongside of the eye of the assaulted, sufficient 
for finding of atrocious assault and _ battery. 
State wv. Congres. 2. ccccsccvcsccwenwesassesuseee 

It is improper for a prosecutor to ask a witness 
whether he has been convicted of certain crimes 

if in fact he has knowledge that no such convic- 
tions exist. State v. Greely & Deady ......... 
The verdict in a murder case must specify the degree 
of murder of which the jury finds the defendant 
guilty; failure so to do renders it fatally defec- 
tive. State v. Greely & Deady ................. 
An indictment is “found” when it is presented by the 
Grand Jury in open court, not when it is voted. 
State sv; RiedG 5.0.8 cusiscasinasenucaeaieeee 
An indictment for conspiracy is not duplicitous 
merely because the acts alleg in pursuance 
thereof may also constitute criminal offenses. 
State -w. NHOdeS .. 66cceccivenecucwscaeaeee 
The State or prosecuting authority has no right of 
appeal in a criminal case where the defendant 
has been acquitted after trial. Newark v. Pul- 
verman 
City cannot appeal from a judgment of acquittal in 
the County Court after trial denovo. Newark 

vs: Pulveniionh: ....35o8cucnsaeegecse sdanee teen 
Matters of procedure and practice in the municipal 
courts are governed by the Supreme Court Rules 
which supersede any _ inconsistent statutes. 
State v. ADKONS) 0c 6occcseececncacesneentee 
R.S. 39:5-25 and 39:5-8 are superseded by Rules 
8:4-l(a) and 8:4-3 respectively and the other 
pertinent Rules in Part 8 such as 8:1-1, 8:3-2, 
:3-3 and 8:10-1. State v. Ahrens 2... ...cccsecess 

One arrested by an officer without warrant may be 
subsequently charged with drunken driving and 
given a summons in the form prescribed by the 
rules (Uniform Traffic Ticket) and may be tried 
thereafter on the date to which the magistrate 
adjourned the hearing. State v. Ahrens ........ 
Where maximum sentence for offense is one year, 
and that sentence is imposed, and imprisonment 
must under statutes be in State Prison because 
the County has no penitentiary or workhouse, 
such case is an exception to the rule that sentence 

to State Prison must be for a minimum and 
maximum term which cannot be identical. State 

V. ROMS: sinccwcaskvidcnasescandueet eee 

It is not necessary for the State to establish that 
defendant kept the place for the purpose of 
having people come there for illegal purposes to 
prove a common law disorderly house. State v. 
Western Unigti- s.ccecscccccoseesonsscanteuteete 
Proof that one knowingly permits his place to be 
used for gambling is sufficient for conviction of 
the common law offense of keeping a disorderly 
house. State v. Western Union ................. 
The common law offense of maintaining a disorderly 
house is established when it is proved that one 
knowingly permitted his place to be used for dis- 
orderly purposes, whatever his intent. State v. 
Westerth (UiIO: ic cdicc cant ccceccsssecnceeeneee 
Prosecution of telegraph company for knowingly 
following a practice of carrying illegal messages 
does not violate any guarantee of free speech or 

of due process. State v. Western Union ......... 

A telegraph company is under no duty to render its 
services in aid of or in furtherance of commission 

of a crime. State v. Western Union ............. 
The common law and the statutory offenses of main- 
taining a disorderly house exist as separate 
crimes in our state. State v. Western Union .... 
Advice of counsel like ignorance of the law is un- 
available to exculpate a defendant from an of- 
fense committed. State v. Western Union ...... 
Motion to withdraw plea before sentence is addressed 
to the judicial discretion of the court and is not a 
matter of right. State v. Pometti ............... 
There is no abuse of discretion in refusal to permit 
withdrawal of plea of nollo contendere before 
sentence where accused was represented by 
counsel and shows no defense on the merits nor 
improper circumstances influencing his plea. 
State :v2- POMC oc ociencertascusevareaaereean 
Indictment under R.S. 2:163-1 charging carnal abuse 
of a female aged nine years need not state that 
the: accused is sixteen years of age or over, as 
age of the accused is not an ingredient of the 
offense but a matter of competency to be raised 

in defense if accused is under 16. State v. Lefante 

An indictment ‘is sufficient if it clearly apprises the 
accused of the nature of the charge against him. 
State: v... Letaite \ <a ncn ccc cnsesegdes ene 

On indictment for bookmaking under R.S. 2:135-3 it 
is not necessary to prove defendant habitually 
engaged in the business of making book; one 
transaction is sufficient. State v. Bogen and 
Lieberman 

It is highly improper for the prosecutor in summation 
to comment on matters ouside the ‘evidence. 
State v. Bogen and Lieberman ....... Preercrce 
Broad latitude is allowed in summation but comment 
by counsel must be restrained within the facts 


. shown or reasonably suggested by the evidence 


adduced. State v. Bogen and Lieberman ........ 
In the interests of justice, opening and closing state- 
ments of counsel will by the Revised Rules be 
made a part of the stenographic record to be 
taken. State v. Bogen and Lieberman ........... 
Held, Court in taking away booklet and instructing 
jurors to disregard same, corrected any pre- 
judicial effect thereof, and mistrial was not re- 
quired. State v. Vaszorich, et als ............... 
(Continued on next page) 
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Irregular matter having a tendency to improperly 
infiuence the jury, which gets to the jury, does 
not necessarily require a mistrial where it comes 
to light in time for the parties and the Court to 
avoid or correct it and the Court does in fact 
take adequate steps and give adequate instruc- 
tions to counteract the improper influence. State 

Vaszorich, et als 

Holding of court sessions until 9 P.M. does not vio- 
late eg ogeng: guaranty of representation by 
counsel. State v. Vaszorich, et als 

An adequate collective verdict ‘of murder in the first 
degree without recommendation given by the 
foreman is not vitiated by informal responses of 
some of the jurors on a poll of the jury in which 
they fail to designate the degree of murder. 
State v. Vaszorich, et als 

An indictment is amendable as to form, but not as to 

substance and an amendment in form is not per- 

missible where it would prejudice the accused’s 
substantial rights. State v. Grothmann 

indictment charging an offense committed on a 

specific date may not be amended to change the 

date where the effect is to substitute more than 
one possible offense for the single one found by 

the grand jury. State v. Grothmann ........... 234 

unresponsive answer which injects inadmissible 

testimony discrediting and prejudicial to the de- 
fendant may be ground for a mistrial and at the 
least should be withdrawn from the jury’s con- 
sideration by appropriate instruction from the 

Court. State v. D’Amato 

Flight raises no presumption of guilt—it is merely a 
circumstance which may show consciousness of 
guilt and which may be considered by the jury 
with all other facts and circumstances. State 
oe aP AMOS. iss ohse sen asaciees veel ee wh emcees 

Admissions of prior convictions contained in a de- 
fendant’s confession are not admissible with the 
confession on the State’s main case. State v. Nagy 

Admissions by a defendant of prior convictions are 
only admissible in evidence in a criminal trial in 
the approved method after the defendant has 
taken the stand, to affect his credibility. State 
v. Nagy 
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Where a fine is imposed on an offender and he is 
placed gn probation but there is no express 
suspension of sentence of imprisonment, the 
court has no power to impose a sentence of im- 
prisonment for violation of probation. Adamo 
v. McCorkle 

The suspension of sentence of imprisonment will not 
be implied where a defendant is placed on pro- 
bation and a fine imposed, hence the court cannot 
impose a sentence of imprisonment for violation 
of probation after the fine is paid. Adamo v. 
McCorkle 

Habeus corpus and not a proceeding under Rule 
2:7-13 is proper proceeding for release from 
confinement under a void sentence. Adamo v. 
McCorkle 


A person may be 


Shreteratstaoe Gat 274 


an habitual criminal under N.J.S. 
2A:85-12 if previously convicted of three sepa- 
rate offenses though the convictions may have 
occurred or the sentences have been imposed on 
the same day and though there has been no 
prior imprisonment. State v. McCall 

Held, on facts, court properly ordered State to furnish 
particulars to defendant charged with non feas- 
ance in office. State v. Winne 

Inspection of all files in Prosecutor’s office at time he 

was superseded properly granted where Prose- 

cutor is charged with non feasance. State v. 

Winne 

court may, in its discretion permit a defendant 

to examine documents in the control of the State, 
which are not the work product of the State in 
preparaion for the trial. State v. Winne 

An indictment which charges a county detective with 
wilfully and unlawfully doing nothing after he 
has knowledge of an infraction of the law charges 
an offense. State v. Orecchio 

Where payment of a fine is imposed as one of the 
conditions of probation and not as a separate 
sentence, payment of the fine does not terminate 
the probation and dves not bar prosecution and 
sentence for violation of other conditions of pro- 
bation. Adamo v. McCorkle 

Held, sentence that defendant be placed on probation 
for 5 years on terms stated and in addition be 
fined $500, is one making the fine merely one of 
the conditions of probation and not a separate 
sentence, even though sentence is not expressly 
suspended. Adamo v. McCorkle 

Suspension of sentence is implied where court places 
defendant on probation; the use of formal lang- 
uage of suspension is not indispensable. Adamo 
v. McCorkle 

An indictment charging a continuing offense, such 
as nonfeasance in office, may be amended by 
substituting an earlier date of commencement of 
the nonfeasance to enlarge without breaking the 
pleaded period. State v. Witte 

An amendment of an indictment which goes only to 
form and does not aver another or different or 
separate offense does not violate any constitu- 
tional guaranties. State v. Witte 

It is improper for the State to suggest at trial that 
defendant's counsel was attorney for other 
known criminals and was in league with violat- 
ors of the law; however such suggestion here 
held not to constitute plain error justifying re- 
versal harmfu! error justifying reversal for 
failure to grant mistrial. State v. Witte 

An indictment is sufficient if it identifies with cer- 
tainty the offense charged, affords the accused 
the means of preparing his defense and provides 
the basis for the pleas of autre fois acquit or 
autrefois convict; it need not set forth the evi- 
dencé necessary to prove the charges. State v. 
Witte 

An acquittal based on a variance between the proofs 
and the indictment is no basis for a plea of autre- 
fois acquit since in such instance the defendant 
has not been placed in peer State v. 
Midgeley 
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A complaint under N.J.S. 24:100-2 serves the office 
of an indictment and must allege all the essential 
elements of the offense fixed by the statute. State 


v. Brunel 43 


or 


Complaint under N.J.S. 2A:100-2 which does not 
allege wife and child are “destitute or in necessi- 
tour circumstances” is insufficient. State v. Brunel 435 


CUSTODY 
Held, parents who executed formal surrender of 
their child to approved agency and by their prior 
conduct had abandoned the child, not entitled 

to regain custody after child had been placed for 
adoption. Lavigne v. Family & Children’s Society 
The plans of an approved agency for a child form- 
ally surrendered to the agency by its parents 
should not be interfered with in the absence of 
unfair dealing or poor judgment adversely af- 
fecting the child. Lavigne v. Family & Children’s 
Society 
Where a parent abandons a child within the meaning 
of R.S. 9:6-1, such abandonment may bar the 
parent from subsequently regaining custody of 
the child if the court finds the return of the 
child would not be for its best welfare. Lavigne 

v. Family & Children’s Society 

In questions of custody of infant child, even where 
the natural parents are involved, the paramount 
consideration is the best welfare of the child. 
Lavigne v. Family & Children’s Society 
Religion may be a factor to be considered in award- 
ing custody, but once custody is awarded the 
courts are loathe to interfere with the religious 
upbringing sanctioned by the custodian. Boerger 

v. Boerger 


The basic principle to be followed in passing on the 
question of religious education of children of 
divorced pareats is what is for the best welfare 
of the child and in the regard there is much to 
be said for the view that all other things being 
equal, the determining factor should be the cus- 
todian. Boerger v. Boerger 

Parent to whom custody of children is awarded is 
not estopped by ante-nuptial agreement from 
rearing children in her religious faith. Boerger 
v. Boerger 

Juvenile and Domestic Relations Court has no power 
to award any custody to grandparents where 


parent is a fit and willing custodian. In re Stevens 3 


The Juvenile and Domestic Relations Court has no 
jurisdiction to adjudicate under the parens 
patriae doctrine and may only make orders as to 
custody where a case under an applicable statute 
is: established: In ‘re: Stevens ~<...645 6046600520 
Supreme Court has jurisdiction in a cus stody 
action where the child, by virtue of its parent’s 
domicile, is domiciled in New Jersey, though the 
child is out of the state. Munson vy. “Johnston 
DAMAGES 
Verdict of $7,500 in negligence action where evidence 
on liability was conflicting and special damages 
in excess of $18,000 were proven is a comprom- 
ise verdict requiring new trial on all issues. 
Hendrickson v. Koppers 
New trial limited to damages should be ordered only 
where the verdict was clearly free of compromise 
and the error as to damages is fairly separable 
from the other issues. Hendrickson vy. Koppers .. 
In action based on fraudulent misrepresentations in 
the sale of property the measure of damages is 
the difference between the value of the property 
received and the price paid for it. Zelif v. Saba- 
GnG and! TIMARS. <5 c6.ccesesawesemnipecieeree cs we 
In action based on fraudulent ‘misrepresentations in 
the sale of property, burden is on plaintiff to 
establish the actua! value of the property re- 
ceived and that such value was less than the 
orice paid. Zeliff v. Sabatino and Urdang 
New Jersey follows the “out of porkes not the 
“benefit of the wap col rule of damages in fraud 
actions. Zel i v. Sabatino and Urdang 
fact that a verc dict is in excess of the damages 
proved vee not, per se, show the verdict is the 
result of mistake, passion, prejudice or partiality 
requiring a new trial. Casler v. Weber 
Prior profits realized in an established business can 
form sufficient basis for estimate of loss of future 
profits caused by breach of contract. Casler 
Weber 
Damages for breach of contract may include loss of 
profits if the loss results directly from the breach 
or is such as might reasonably be supposed to 
have been in the contemplation of the parties 
when the contract was made and if there are 
criteria by which probable profits can be esti- 
mated with reasonable certainty. Casler v. Weber 
Held, defendant would be liable for damages caused 
by suspension of operations of plaintiff's quarry 
ordered by government agent if such order was 
a consequence of defendant's negligence and was 
a probable, natural or forseeable consequence. 
Somerset v. Explosive Sales 
One guilty of negligence is liable for all prob abl e. 
natural or forseeable consequences of his act 
including damages caused directly by the act of 
a third person done as such consequence of the 
negligence. Somerset v. Explosive Sales 
DECLARATORY JUDGMENT 
As to liability for South Amboy explosion denied. 
Penn R. R. v. U.S. 
The Superior Court Law Division has jurisdiction to 
render a declaratory judgment at the suit of a 
state officer as to the status of lands being con- 
demned by that officer. Abbott v. Beth Israel 
Exercise by court of declaratory judgment jurisdic- 
tion in action to determine constitutionality of 
an act affecting status of lands under condemna- 
tion is no abuse of discretion. Abbott v. Beth 
BRON ag. 5 ci msvava ka 5K eo ate eee ayes Top caicts tne cy sree eke 
declaratory judgment act should be liberally 
construed to effect its purpose as a supplement 
to existing remedies. Abbot v. Beth Israel 
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DEED 
The essence of delivery is the intent to perfect the 
gift and this, in the case of a conveyance occurs 
when the donor records the deed intending it 
to be immediately effective. Herr v. Hugon 
DELIVERY 
The essence or delivery is the intent to perfect the 
gift and this, in the case of a conveyance occurs 
when the donor records the deed intending it 
to be immediately effective. Herr v. Hugon 
DISABILITY COMPENSATION 
Provision in private plan for additional benefits if 
employee is wholly disabled from performing 
any duties of any occupation literally construed 
and held not limited to disability to perform 
duties of regular occupation as construed in 
other insurance contracts. Kazala v. Prudential 
The fact that one actually receives no remuneration 
or compensation for work done does not remove 
the disqualification from disability benefits as 
long as he was able to work and did so in the 
expectation of remuneration. Kazala v. Prudential 
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DISCOVERY 
Held, on facts, court properly ordered State to fur- 
nish particulars to defendant charged with non 
feasance in office. State v. Winne 


DISMISSALS 
Dismissal under Rule 3:41-2 at close of plaintiff's case 

is judgment on merits ‘unless court order other- 

wise. Re: Supreme Court, Bango V. Ward 


DISTRICT COURT PRACTICE 

The District Court may not under Rule 7:8-2 (d) 
grant a jury trial on the belated demand of a 
defendant: this rule applies only to a motion for 
jury trial made by plaintiff. Campbell v. Mestice 

A demand for trial by jury made by a defendant 
must be made in the manner and within the 
time prescribed by Rule 7:8-2 (a) and (b) and 
if made thereafter comes too late. Campbell 
Mestice 


DIVIDENDS 
The court will look through the form to the substance 

etermine whether a distribution denominated 
a bonus or rebate is in fact a dividend. Klein et 
al v. Greenstein, et al 

An incentive rebate paid to stockholders of a corpor- 
ation based on a percentage of their purchases 
from the corporation and not in any way de- 
pendent on the extent of their holdings, is not a 
dividend. Klein, et als v. Greenstein, et als 


DIVORCE 
A foreign decree oi divorce does not supersede the 
support provisions of a prior separate mainten- 
ance decree unless the foreign court acquired 
jurisdiction in personam over the wife. Brown 
v. Brown 
The power of our court to restrain one from proceed- 
ing with a foreign divorce depends on the fact 
of his continued domicile in New Jersey, hence 
such finding is necessary to support in adjudica- 
tion of contempt. Brown v. Brown 
A Decree of divorce of a sister state in an action in 
which the defendant appeared and was repre- 
sented by counsel of his own choosing is entitled 
to full faith and credit and cannot be collaterally 
attacked. Woodhouse v. Woodhouse 
If a party to what appears to be a valid divorce re- 


to de 





marries in reliance thereon, he is thereafter 
estopped from denying the validity of the di- 
vorce. Woodhouse v. Woodhouse .............. 


Uniform Divorce Law Draft 
As a matter of comity, our courts will recognize as 
valid an agreement between the parties modify- 
ing a foreign decree where the courts of the for- 
eign state would recognize it as valid. O’Laugh- 
lin v. O’Loughlin 
Full faith and credit is not accorded to a foreign 
decree for alimony with references to arrearages 
under such decree if the decree is subject to 
modification in the state in which it was entered. 
O'Loughlin v. O'Loughlin 
Where there is cause to mistrust the bona fides of 
the prosecution of a foreign action for divorce. 
and the prosecution of the foreign action would 
work unjust and inequitable hardships on the 
resident spouse, and the non-resident spouse 
has been personally served in New Jersey. pros- 


ecution of the foreign action may be enjoined 
even though there appears to be bona fide for- 
eign residence. Stultz v. Stultz ................ 


DOMESTIC RELATIONS 
The Juvenile and Domestic Relations Court has gen- 

| jurisdiction to hear complaints by a wife or 

child against a husband or parent for non sup- 

port, such as are contemplated by N.J.S. 2A:100- 
UE SEBO -ohctoncn iiecre ra ilota iv inwonnaleeiges cate ois 
Whether N.J.S. 2A:100-2 by virtue of N.J.S. 2A:85-7 
sets up an indictable offense not triable in the 
Juvenile and Domestic Relations Court not de- 
Gide: bate PUMON ais co san etter bs ersle Sie Bieie ater 

A complaint under N.J.S. 2A: 100-2 serves the office 
of an indictment and must allege all the essential 
elements of the offense fixed by the statute. State 
Brunel 
Complaint under N.J.S. 
allege wife and child are 


24:100-2 which does not 
“destitute or in necessi- 
insufficient. State v. 


tour circumstances” is 
BSTNBAOD) scsi tes A ee Ea ee 
A wife is “destitute” within the meaning of N.J.S. 


2A:100-2 if without her own efforts or outside 
help she would lack the necessaries of life. State 
v. Brunel 


DOMICILE 
The domicile of a child follows the domicile of the 
father or, if he be dead, the domicile of the 
mother and the fact that the child has been re- 
moved from the state by a third party does not 
affect this domicile absent consent of the parent 
that the child should reside out of the state 
permanently or indefinitely. Munson v. Johnston 
Removal to another jurisdiction to take advantage of 
the divorce laws of that state does not prevent 
dofnicile there not ipso facto spell out fraud: the 
test is whether there was a bona fide taking up 
of residence with an intent to remain indefinitely. 


BIO: “Wo POW ois oc oe ok Sn eee 
DONATIONS 


Reasonable corporate donations to public charities 
and to institutions of higher education are within 
‘ the implied and incidental powers of the corpor- 
aton as well as being authorized by our statutes, 
and are not ultra vires. A. P. Smith Mfg. Co. v. 
BBPIOW. Eb BIS) -o' 5 eee oa ak Vee ean eee 
DOWER 
A widow of a husband who was a purchaser of 
lands under an executory contract acquires no 
dower right in the lands against a mortgagee 
already of record who subsequently forclosed; 
her right. if any, is only in equity to redeem pro 
tanto. Jaffe v. Zilinski. et al 
extent. if any, and attributes of a widow's dower 
in the husband's equitable interest as purchaser 
under an executory contract for the sale of lands 
not determined. Jaffe v. Zilinski, et al 
DRUNKEN DRIVING 
Some Legal and Other Aspects 0. Chemical Tests for 
Intoxication by Hon. Henry W. Clement 
EJECTMENT 
Action to quiet title is not maintainable by one who 
claims legal title and is not im possession: remedy 
is by action in ent: Perlstein v. Pearce, 
et als 
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ELECTIONS 


Where a recount in an R.S. 19:28 proceeding results 
in a tie, either party may contest the election 
again in a proceeding in the Superior Court 
under R.S. 19:29 and the Superior Court may 
pass on the validity of questioned ballots. God- 
dard v. County Bd of Elections and Kelly 


EMINENT DOMAIN 
The power granted to Boards of Education under R:S. 


18:6-16 te 24 to take lands through eminent do- 
main for school purposes, is to take the same in 

fee simple absolute. Valentine v. Lamont v. Bd. 
ORICON OL a oscrc ss os sp oor ede Onune een ERea ee ers 
The inherent absolute power of the sovereign to 
take any lands needed for public purposes is 
exercised through legislative enactment subject 

to the constitutional limitation that just com- 
pensation be made for the lands taken. Valen- 
tine v. Lamont v. Bd. of Education 
The Legislature may, where it deems the public use 
or purpose so requires, authorize the taking of 

a fee simple absolute in lands under its inherent 
power of eminent domain. Valentine v. Lamont 
PS CR AUC ANOR «4c. 2 5 oi naceiad eres ods wae ates 


ESCHEAT 


Supreme Court Splits on Application of Rule Making 
Power in Escheat Cases 


ESTATES 


A joint tenant or tenant by the entirety who murders 
his cotenant holds title to the joint property as a 
constructive trustee for those to whom it has 
been devised or bequeathed by the victim's will, 
or in the absence of a will, for the heirs or next 
of kin other than the murderer, subject to a 
lien for the commuted value of his life estate 
therein, Nemiaty-¥> FRG ois. diesc.cosceln nas eae 

Husband who murders wife holds property which 
they owned by entirety or jointly as trustee for 
wife’s devisee subject to lien for value of net 
income from 142 thereof for his life expectancy. 
Neiman v. Hurff 

Voluntary payments to distributees, without an order 
authorizing them, are made by a representative 
at his own perii. In re Ackerman ............... 

A decree approving a representative’s account in 
which he has credited himself for money paid to 
a distributee beyond the distributee’s share, 
furnishes no protection for such overpayment. 
Pater RP GILES cies ever'eca 3 bier uare ena Saie store area 

The statute of limitations is no bar to an action to 
surcharge a representative for overpayments to 
a distributee; nor is laches unless the representa- 
tive has changed his position or was prejudiced 
because of the delay. In re Ackerman ......... 

Notice of application for review of surrogate’s judg- 
ment served and filed after the time permitted 
by the Rules cannot be brought within time 
through application for leave to file same nunc 
pro tunc as of an earlier date. Filing nunc pro 
tunc is usually permitted where the court itself 
is at fault and may in some cases be permitted 
where the party himself was at fault but never 
so as to disturb a status or impair rights. In 
Re: Hoffstedt 

Filing nunc pro tunc as of an earlier date cannot be 
ordered of a notice already filed on a later date. 
Bie ges RIISUERG: oc cook inte bord ew eaeosmnian eer 

In view of the provisions of Rules 5:3-4 and 3:6-1 it 
is questionable whether application for review 
of surrogate’s judgments may be made under 
Rule 3:60-2 after the time limit fixed by Rule 
5:3-4. In Re: Hoffstedt 

In absence of provision to the 
legacies carry with them all 
rg a thereto after testator’s 

Plews and Liberty Title 

W rhinos testator creates trust of $250,000 for life bene- 
ficiary and then directs distribution $150,000 to 
B, and remaining $100,000 to C, B and C take 
three fifths and two fifths respectively of the 
corpus at the time of distribution. Busch v. 
Plews and Liberty Title 

General, special and demonstrative legacie defined. 
Busch v. Plews and Liberty Title 

A transfer of intangible personal property in trust 
under an irrevocable trust executed and de- 
livered by the transferor while a non resident 
where the sole right retained was the right to 
receive the income or dividends from the prop- 
erty transferred, is not subject to transfer in- 
heritance tax even though the transferor subse- 
quently moved to this state and died here. 
TIODAOI Ms INCEIGE coi cc ee on diastase meieseee seeks 

A substituted administrator is a representative of 
and may sue for creditors, next of kin and all 
persons beneficially interested in the estate. 
Flanigan v. McFeely 

A substituted administrator suing a prior adminis- 
trator may by way of reply to the defense of 
release or transfer of the beneficiaries’ interests, 
set up that the release or transfer was procured 
by fraud, and such issue will be tried in the 
original cause. Flanigan v. McFeely 

Interest of executor by way of commissions he would 
receive if he functioned as such is not sufficient 
interest to entitle him to bring action for specific 
performance of an agreement to make a will in 
which he was named executor. Bank of Bogota 

Hess et als 

An executor named in a joint will who has no duty 
other than to distribute the assets may not main- 
tain an action for specific performance against 
estate of the survivor where the legatees oppose 
same and the survivor has left a subsequent 
different will. Bank of Bogota v. Hess et als 

A fiduciary will not be allowed to retain his office 
where in a matter of overwhelming importance 
te the estate in his charge, he is opposed to the 
estate in a private cause of his own. In re Kolbeck 

St — der Estate Problems in Closed Corporations 

F Samuel 0 BOOSANEE atic. cinwieg'd sccm ens cmes 

Where the executor has not been discharged, the 
Superior Court may properly transfer to the 
County Court in which the estate is pending, an 
action for an accounting and imposition of a 
trust against the executor arising out of admin- 
istration of the estate. Donelly v. Ritzendollar .. 

A judgment on an accounting is within the res ad- 
judicata doctrine but the doctrine does not apply 
where fraud by the fiduciary is asserted. Donelly 

v. Ritzendollar 
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contrary, specific 
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party to what appears to be a valid divorce re- 
marries in reliance thereon, he is thereafter 
estopped from denying the validity of the di- 
vorce. Woodhouse v. Woodhouse 
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Laches and estoppel are not applicable merely by 
reason of lapse of time where the claim has been 
persistently asserted and persistently resisted. 
East Ridgelawn v. Winnie et als ............. 

A legatee’s misconception of his rights does not estop 
him from subsequently asserting his legal rights 
under the will. Wallhauser v. Rummell ........ 

Knowledge received by an agent in transaction not 
for his principal is not imputable to the principal. 
Wallhauser v. Rummell 

Parent to whom custody of children i is s awarded is not 
estopped by ante-nuptial agreement from rear- 
ing children in her religious faith. Boerger v. 
Boerger 

A party cannot waive nor be estopped from asserting 
that the contract is against! public policy and 
void in any action brought by the other party. 
Montgomery v. Wilmerding 

Settlement of a claim for payment under a contract 
for work done does not estop the payer from sub- 
sequently asserting a claim for breach of war- 
ranty in the doing of the work unless such claim 
was raised and included in the settlement. Me- 
eliiical-0. General: ¢..cn..oc0se5 pxascdecxeuenecds 

A property owner who permits the condemning 
authority to construct on his lands and make use 
thereof without objection other than as to the 
amount of the condemnation commissioners’ 
award, and who has appealed the award as to 
amount, is estopped from attacking the con- 
stitutionality of the condemnation proceedings. 
In re Buckeye Pipe Line Co. 


EVIDENCE 


In action based on circumstantial evidence, it is error 
to charge failure of defendant to testify raises 
presumption he could not deny the facts proved. 
SEALER, = VREISONDD.. 3 a2 oo sna co na edeed ore mene eneaes 

Failure of defendant to testify raises presumption he 

could not deny the facts are inculpatory and then 
only as to those facts within his knowledge. State 
Wilson 

Naetienate of a deceased employ ee given at his hear- 
ing on a compensation claim is admissible in a 
subsequent claim by his widow for dependents 
benefits. Hagerman v. Lewis 

Evidence of repairs and of demands for reimburse- 
ment for repairs is admissible to establish con- 
trol of the object repaired. Messier vy. Clifton .... 

Court may properly refuse to admit in evidence copy 
of agreement which has notations or other marks 
on it which may be prejudicial. Zucher v. Mod- 
GEV oon clea na aiken d 0d oA ee a OL RE 

Indictments and pleas of non-vult of others charged 
with the same offense are not admissible to es- 
tablish defendant’s guilt where he was not in- 
dicted as a conspirator or co-actor. State v. Costa 

Where prior conviction of a witness is established 
orally, the record of the conviction should not be 
admitted. State v. Costa 

Where state proves prior conviction of its witnesses 
and such proof might be prejudicial to defendant, 
the limitation of such evidence to purposes of 
credibility should be clearly expounded by the 
court. State v. Costa .... 

Charge that failure of defendant to testify justifies 
presumption he could not deny testimony about 
his acts tending to prove his guilt held proper. 
State v. Costa 

The trial judges determination as to qualification of 
a witness as an expert is subject to review and 
may be set aside if clearly erroneous. Carbone 
v. Warburton 

A physician is not disqua! lified from testifying as a 
medical expert merely because he does not hold 


a license to prictice in New Jersey. Carbon v. 
Warburton ....... PEPE PE Ae aE hee one 
Medical expert testimony in a mal |-practice suit may 


be supplied by physicians qualified by their own 
knowledge to know whether in the given cir- 
cumstances the defendant exercised that degree 

of knowledge and skill which usually pertains 

to members of the profession of like stature. 
Carbone v. Warburton , 

A physicians knowledge, to qua lify. him as an expert, 
need not be from personal experience or obser- 
vation, but may be from reading and study of 
treatises and journals. Carbone v. Warburton ... 
Fact that physician has solicited business of testify- 
ing as medical expert or been held unqualified in 
other cases is not relevant on question of qualifi- 
cation in the case at issue. Carbone v. Warburton 
Hypothetical questions to an expert must include all 
the pertinent facts adduced to the time the ques- 
tion is posed but need not include facts or fac- 
tors subsequently introduced by the adversary. 
Swanson v. Wiesenfeld 
Expert opinion must be based on facts inevidence in 
the case or on facts within the experts knowledge 
which he details to the jury; otherwise such opin- 

ion is worthless. Swanson v. Wiesenfeld 
Improper evidence admitted without cbjection may 
be given its full probative effect. Kopitnikoff v. 
Lowenstein 
Where in response to a notice to produce, a party 
produces the statement demanded and on its ex- 
amination by his adversary insists that it go in 
evidence without qualification as his opponent’s 
exhibit, which is then done, the statement be- 
comes substantive evidence of all it contains. 
Kopitnikoff v. Lowenstein. «06:6 os ccrcceencu«s 
An eye witness to a collision may testify to distances 
and positions of the cars, using his best judg- 
ment, and such testimony is not objectionable as 
stating a conclusion or coming from one not 
qualified as an expert, or being too speculative. 
Gretowski v. Hall Motor 
Exclusion of tesimony of eye witness as to distances 
and position of vehicles involved in collision held 
error injuriously affecting substantial rights 
where plaintiff and defendant each claimed the 
other had crossed center line of road. Gretowski 
Hall Motor 
Svidenat of a testator’s declarations of what he in- 
tended by the language used in his will and how 

he intended to dispose of his property is not ad- 
missible in construing the will. Kuvin v. Kuvin 
Evidence of prior insanity in devisee’s family ad- 
missible where will makes insanty of devisee a 
contingency. Wallhauser v. Rummell 
While parol evidence is not admissible to alter or 
vary the terms of an integrated agreement, it is 
admissible to show the circumstances and any 
other relevant matter in aid of interpretation or 
explanation of the agreement even though the 
writing appears unambiguous on its face. Atlan- 

tic v. Schwimmer 
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Parol evidence is admissible where the inquiry in- 
volves the true consideration. Atlantic v. Sch- 
wimmer 

The privilege against self incrimination does not pro- 
tect against disclosure of facts of offenses for 
which prosecution is barred by limitations. 
Jonitz v. Jonitz i 

N.J.S. 2A:81-2 making a party incompetent to ‘testify 
to transactions with the deceased in action by or 
against his personal representative does not ap- 
ply to an action by heirs suing in their own rights 
as such. Gretkowski v. Wojciechowski 

An unresponsive answer which injects inadmissible 
testimony discrediting and prejudicial to the de- 
fendant may be ground for a mistrial and at the 
least should be withdrawn from the jury’s con- 
sideration by appropriate instruction from the 
Court. State v. D’Amato 

Flight raises no presumption of guilt—it is merely 
a circumstance which may show consciousness 
of guilt and which may be considered by the 
jury with all other facts and circumstances. State 
Wi RAMRAIO .ni5i5, <cina'e coos 40 ne eae aun 

A presumption is not evidence to establish the pre- 
sumed fact and hence is not to be considered by 
the jury; it is merely a rule of evidence for the 
trial. Flanagan v. Equitable Life 

The presumption against suicide goes out of the case 
when the case is given to the jury and is not to 
be considered by them. Flanagan v. Equitable 
Life 

Evidence of an expert who made blood grouping 
tests of the principals in a paternity action, is 
only admissible where the result indicates a 
definite exclusion of parentage. Miller v. Doman- 
owski 

Evidence of expert who made blood grouping test 
seeking to explain failure to definitely exclude 
parentage or to explain that there is a possible 
indication of exclusion, is not admissible. Miller 
v. Domanowski 

Admissions by a defendant of prior convictions are 
only admissible in evidence in a criminal trial 
in the ap} roved method after the defendant has 
taken the stand, to effect his credibility. State v. 
Nagy 

Admissions of prior convictions contained in a de- 
fendant’s confession are not admissible with the 
confession on the State’s main case. State v. 
Nagy 

While the attorney client relationship and privilege 
cannot arise where the advice sought relates to 
accomplishment of a criminal or fraudulent pur- 
pose, it may arise where the advice sought relates 
to already accomplished offenses or acts for 
which the client fears prosecution may result 
though none has been yet initiated. In re Selser 

Communications by a client to his attorney acting 
as such for the purpose of securing legal advice, 
made in confidence, are privileged and may not 
be disclosed by the attorney unless the privilege 
is waived by the client or if he be dead, then by 
his personal representative. In re Selser 

Records and letters found in the possession of or in 
the office of a person are only admissible if the 
possession and circumstances are such as to 
reasonably indicate he had read them and had 
knowledge of the contents, and even then are 
admissible only for the limited purpose of prov- 
ing notice and not as evidence of the truth of 
their contents. State v. Orecchio 

The parol evidence rule does not bar reliance on 
prior oral warranties unless there was the intent 
that they be integrated in the subsequent written 
warranty. Mechanical v. General 

It is improper for the State to suggest at trial that 
defendant’s counsel was attorney for other for 
other known criminals and was in league with 
violators of the law; however such suggestion 
here held not to constitute plain error justifying 
reversal or harmful error justifying reversal for 
failure to grant mistrial. State v. Witte ......... 

Where contract provides for cancellation by mailing 
of notice of termination and there is positive 
proof of mailing of such notice, it is not error to 
exclude evidence that such notice was not re- 
ceived: Penton. v...Atlanticws, ....c<.cccasgoeues 

Where the entire agreement between the parties is 
evidenced by more than one writing, all are 
read together and construed as one contract and 
all are admissible in evidence though the pro- 
visions of one appear te modify the provisions 
of another. Lawrence v. Tandy & Allen 

Whether the parties intended one writing as the com- 
plete integration of their agreement or intended 
the several writings to represent their one agree- 
ment is to be determined from their one agree- 
ment is to be determined from their conduct and 
language and the surrounding circumstances. 
Lawrence v. Tandy & Allen 

Evidence of non receipt of a letter does not raise a 
presumption of non mailing which can stand 
against positive evidence of mailing. Fenton 
v. Atlantic 

A presumption of law vanishes in the face of positive, 
uncontradicted repellent evidence. Fenton v. At- 
lantic 


i ee a as eee senor 


EXECUTIONS 


As between a judgment creditor who purchases or 
secures the judgment debtor’s property without 
consideration other than credit on the judgment, 
and undisclosed equitable lienors, the facts must 
be analyzed in each case to determine on broad 
principles who has the stronger claim. Wasser- 
Mani. EBC? o:i626 cen denenngdenns Canaan 

Pension benefits payable under a statute which pro- 
vides that such benefits shall be exempt from 
execution, garnishment, attachment, sequestra- 
tion or other legal process, may not be reached 
while in the hands of the pension commission to 
satisfy an award of alimony. Fischer v. Fischer . 

The burden is on the judgment creditor who has 
levied on a bank account to prove that moneys 
levied upon are the property of the judgment 
debtor and therefore applicable to satisfaction 
of the judgment. Esposito v. Palovick 


EXPERTS 


Expert opinion must be based on facts in evidence in 
the case or on facts within the experts know- 
ledge which he details to the jary; otherwise 
such opinion is worthless. Swanson v. Wiesenfeld 

(Continued on next page) 
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Page Six 


Hypothetical questions to 2 an “expert must include all 
the pertinent facts adduced to the time the ques- 
tion is posed but need not include facts or factors 
subsequently introduced by the adversary. 
Swanson v. Wiesenfeld .........02.0.s00censess 

FAIR TRADE 

Supreme Court Passes on Fair Trade Issues in Four 
CESS IESE Reais tage cer Gee aia op ea iss BON eee 

A court of equity may not enjoin a nonassenting non- 
signing retailer from selling a commodity not 
affected by a public interest below the fair trade 
prices fixed by the manufacturer. Lionel Corp. 
v. Grayson-Robinson Stores 

The McGuire Act is ineffective to make price fixing 
schedules established by a manufacturer of 
commodity not affected by a public interest 
binding on nonsigning retailers. Lionel Corp. v. 
Grayson-Robinson Stores 

) FALSE ARREST 

The use of physical force is not an essential element 
of false arrest; it is sufficient if unlawful deten- 
tion is effected by a reasonable apprehension of 
force: Earl vy. Winne et als: 10.605 sce cawases sian 

FALSE SWEARING 

An attorney may not under any circumstances evade 
or falsify for the supposed protection of his client. 
State v. Toscano 
An’‘attorney or witness may not withold assertion of 
privilege against self-incrimination or of attor- 
ney-client communication, testify falsely, and 
then seek immunity from prosecution on ground 
information was privileged. State v. Toscano 

FIDUCIARIES 

Director of a corporation is not under a duty to dis- 
close to a stockholder before purchasing his 
stock. what he knows as to the real value of the 
Steck: Keamadner V- BBALIG 655.05 5 6.6cs ies oewewwe dies 
An officer of a corporation is under a duty to deal 
openly and fairly with the corporation in any 
personal transaction. East Ridgelawn v. Winnie 
et als 
A promoter who organizes a cemetery association is 
entitled to receive from the association the fair 
value of the lands he conveys to it without 
consideration of enhanced value by reason of its 
proposed us€ and no more, cr such price as was 
agreed to by the association at arms’ length. East 
Ridgelawn v. Winnie et als 
FORECLOSURE 
The right of redemption is now cut off by and at the 
time of the Sheriff's sale. Crane Bielsky and 
SEIMAME es Sioa ess ose ab OEE MT RNE Se Rew 
A foreclosure sale will not be set aside on the ground 
of mistake or accident where the mistake or ac- 
cident was occasioned by reason of the negli- 
gence of the party asserting it and where the 
sales price was not inadequate. Crane v. Bielsky 
BOE .osicsaxvaves so einsaw ns amew edna tae 





anid Rosell: ..n..sosscccsece 
FRAUD 

Though a gift may be vitiated if induced by fraud, 

the burden of proving the fraud is on the donor. 

RETR EMOROOND oo co poles PO SESS may dew ee Hed 

An attack on the validity of a document asserted as 

a defense, on the ground it was fraudulently pro- 

cured, may be made in the same cause and need 

not be the basis of a separate cause of action. 

Flanigan v. McFeely 

In action based on fraudulent misrepresentations in 

the sale of property the measure of damages is 

the difference between the value of the property 

received and the price paid for it. Zeliff v. Saba- 

tino and Urdang 

In action based on fraudulent misrepresentations in 

the sale of property, burden is on plaintiff to es- 

tablish the actual value of the preperty received 

and that such value was less than the price paid. 

Zeit vy; Sabatino and Urdane’ io. iiss siiecoscacces 

Jersey follows the “out of pocket” not the 

“benefit of the bargain” rule of damages in fraud 

actions. Zeliff v. Sabationo and Urdang 

Where defendants make a representation as a matter 

within their own knowledge and it is false, it is 

no defense that the falsity was unintentional. 

Zeliff v. Sabatino and Urdang 


New 


GIFTS 
The essence of delivery is the intent to perfect the 
gift and this, in the case of a conveyance occurs 
when the donor records the deed intending it to 
be immediately effective. Herr v. Hugon 
Though a gift may be vitiated if induced by fraud, 
the burden of proving the fraud is on the donor. 
Herr Hugon 
GUARANTYS 
A contract of Guaranty is strictly construed. Garfield 
Trust Co. v. Teichman et als 
Stockholder’s guaranty to bank of payment of loans 
or credit extended to corporation does not im- 
pose liability for notes or accounts payable of the 
corporation discounted or accepted by the bank 


from a creditor of the corporation. Garfield 
Trust Co, vy. Teichman et als. ....i:<4.<:.6<s6s0-05% 
GUARDIANS 


The allowance of counsel fees and the amount thereof 
is in the discretion of the court and a denial of 
counsel fees is not an abuse of discretion where 
counsel was retained by a guardian without court 
authorization and his services contributed no- 
thing. In re Krzan , 

Proper practice is for a guardian ad litem to apply to 
the court for authorization to employ counsel, 
and where such employment is authorized coun- 
sel will be entitled to counsel fees commen- 
surate with the situation. In re Krzan 

HABEAS CORPUS 

The procedure to test the validity of an indictment 
is by motion to dismiss under Rule 2:5-3(a) and 
(b) and not by habeas corpus. In re Robilotto . 

Habeas corpus will not lie where there is another 
adequate remedy available. In re Robilotto 

A person who is on bail is not imprisoned or re- 
strained of his liberty so as to justify resort to 
habeas corpos. In re Robilotto 

Habeas corpus and not a proceeding under Rule 
2:7-13 is proper proceeding for release from 
confinement under a void sentence. Adamo v. 
McCorkle 

HUSBAND AND WIFE 

A foreign decree of 


livorce does not supersede the 


support provisions of a prior separate mainten- 
ance decree unless the foreign court acquired 
jurisdiction in personam over the wife. Brown 
v. Brown a 
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A parol ante-nuptial agreement for a property settle- 
ment in consideration of marriage is void as 
within the statute of frauds. Herr v. Hugon ..... 

A post nuptial property settlement though made 
pursuaht to an ante-nuptial promise is entirely 
voluntary and is effective as a gift. Herr v. 
Hugon 

An agreement tending to dissolve the marriage of 
the parties is against public policy and void. 
Montgomery v. Wilmerding 

Where parties go through a ceremonial marriage in 
good faith without knowledge of an existing 
impediment to their marriage, and then continue 
to live together as man and wife after the im- 
pediment or bar to their valid marriage is re- 
moved, their marriage is valid and legal from the 
time the impediment or bar is removed, with- 
out new or special action. Tegenberg v. Tegen- 
berg .. 

While our public policy bars an action in our courts 
between hushand and wife inter se, it does not 
prevent an action by one spouse directly against 
a third party, such as the other spouses insurer. 
even though based on the acts or negligence of 
the spouse. Clement v. Atlantic Casualty 

INDEPENDENT CONTRACTORS 


The determinative factor 
employer and independent 


between emplovee- 
contractor relation- 


ships is who retains control over the manner 
in which the work shall be done. Wilson v. 
CONT ES Fc: gill a a a mer Ma See ARE gees aN) ON 
Truck owner-driver w whos se truck is “leased” for de- 


livery of a load held independent contractor and 
not employé€e. Wilson v. Kelleher 
An independent contractor is not liabie for injuries 
sustained in an area and through an instrument- 
ality outside the sphere of his service and over 
which he has no control, though he may have at 
an @arlier point had control of the instrument- 
ality. Gudnestad v. Seaboard coal, Penn R R and 
Gerba 
INDICTMENTS 
Indictment under R. S. 2:163-1 charging carnal 
abuse of a female aged nine years need not state 
that the accused is sixteen years of age or over, 
as age of the accused is not an ingredient of the 
offense but a matter of competency to be raised 
in defense if accused is under 16. State v. 
Lefante 
An indictment is ‘sufficient if it clearly apprises ‘the 
accused of the nature of the charge against 
him. State v. Lefante 
Lack of legal capacity is a matter of defense and ex- 
istence of capacity need not be affirmatively 
pleaded in the complaint. State v. Lefante 
Statutory offenses or causes of action need not be 
pleaded literally; pleading may be according to 
legal effect and is sufficient if it fairly apprises 
the adverse party of the essential facts of the 
complaint against him. State v. Lefante ......... 
INFANTS 
A minor may be a trustee. Hooton v. Neeld 
The presumption that an infant under the age of 7 is 
not guilty of contributory negligence is a rebut- 
table, not a conclusive presumption. Dillman v. 
Mitchell 
INJUNCTION 
The power of our court to restrain one from proceed- 
ing with a foreign divorce depends on the fact of 
his continued domicile in New Jersey, hence 
such finding is nec€ssary to support in adjudica- 
tion of contempt. Brown v. Brown 
An individual owner who has or will suffer special 
injury from a violation of a zoning ordinance, 
may maintain an action to enjoin such violation. 
Morris v. Haledon 
A violation of a zoning ordinance is a public nuisance 
which may be enjoined at the suit of any indi- 
vidual suffering special injury thereby beyond 
that inflicted on the public at large. Morris v. 
Haledon 
Issuance of summons is not prerequisite to action for 
injunction; procedure is by order to show cause 
under Rule 3:79 and court may enter final judg- 
ment on the pleadings and affidavits where the 
parties so agree. Simon v. Barbers 
Picketing for an unlawful purpose will be enjoined 
though peaceful. Simon v. Barbers 
Picketing for the purpose of compelling an owner to 
become a non voting member of a union or its 
auxiliary is picketing for an unlawful purpose. 
Simon v. Barbers 
The form of the injunction should be in accord with 
the problem present and should not enjoin an 
act already done. Simon y. Barbers Lee 
The fact that plaintiffs can prevent irreparable in- 
jury by surrendering the rights they seek to 
maintain is no bar to injunction. Naylor v. Har- 
BRENIG: by, dco see. 515 Ries Rais owe. Sie baie Date een eset 
Picketing for an unlawful purpose or objective may 
be enjoined. Busch & Sons v. Retail Union et als 
An administrative hearing will not be enjoined or 
interfered with where such hearing is not re- 
quired by the statutes. or where there is an 
adequate administrative remedy, or where there 
has as yet been no injury or wrong to the plain- 
tiff. Robertson v. Newcomb 
INSANITY 
To warrant continued commitment of an alleged in- 
sane person to an institution under R. S. 30:4-27 
it must appear that if the person is released ae 
will probably imperil her own safety or the 
safety of others. In re Heukelekian 
INSPECTION OF DOCUMENTS 
The court may. in its discretion, permit a defendant 
to examine documents in the control of the State. 
which are not the work product of the State in 
preparation for the trial. State v. Winne 
Inspection of all files in Prosecutor's office at time he 
was superseded properly granted where Pros- 
ecutor is charged with non feasance. State v. 
Winne 
INSURANCE 
Provision in poli 
of total per 
in absence 
disability 
mitted that ir 


for payment of benefits in event 
ent disability and providing that 
iclusive proof of permanency of 
s will be paid if proof is sub- 
red has been totally disabled for 
90 days, >s insured to such benefits for 
period of temporary total diability when such 
period exceeds 90 days, as poliey thereby defines 
permanent disability as total disability continu- 
ing for 90 days. Grotefend v. John Hancock Mu- 
tual Life 
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Are you covered? By Joseph M. Jacobs ............. 
“Permanent disability” does not necessarily mean 
disability lasting until death; the term takes its 
meaning from the context and apparent purpose 
of the provision employing it. Grotefend v. John 
Hancock Mutual Life 
An agreement by a broker to secure or effect insur- 
ance for another is not within the statute of 
frauds and is not an agreement of insurance or 
indemnity. Marano v. Sabbio 
An agreement by a broker to effect insurance for 
another imposes a duty on the broker to exercise 
customary skill and diligence to effect such in- 
surance, and the duty to give notice of his failure 
to do so where he cannot effect the insurance; 
failure to discharge this duty renders him liable 
in damages for any loss not exceeding the 


amount of insurance he was employed to effect.- 


Marano v. Sabbio 
Payment of the premium is not a prerequisite to a 
binding agreement by a broker to procure in- 


surance. Marano:-v.-Sabbio: | s.... 25 coc ccsecceceas 
R.S. 17:28-2 does not nullify or restrict the terms of 


an insurance policy giving an injured person a 
ig f action against the insurer. Clement v. 
ASH ALEN ui, wars ce sahara va sire einaeetnn eet 
Policy covering “liability imposed by law” covers not 
only liability imposed by the law of the state 
where issued, but also liability imposed by the 
law of the state in which the loss or accident oc- 
curred. Clement v. Atlantic Casualty ........... 
Policy provision which excludes coverage “while the 
automobile is subject to any encumbrances 
not specifically declared and described in this 
policy” relieves insurer of liability where insured 
has placed a new encumbrance on the vehicle 
from the proceeds of which be paid the prior en- 
cumbrance declared in the policy. Atlantic v. 
Interstate 
INTEREST 
Interest on surcharge for overpayments 
tees not allowed where, with full 
surcharge action was delayed for 13 
POEACOTINT goss sb -srarateictiniaiad septa akan ors Gree eacae 
Interest on disputed claim runs to date of determina- 
tion of amount due and is not stopped by deposit 
of funds in court as security for payment of 
amount ultimately determined. Bult v. Katz 
The courts may and will allow interest in accordance 
with equitable principles in order to accomplish 
justice in each case. East Ridgelawn v. Winne 
teal ic ay a a atacand Mina reeetee a orks oe ee 
INTERPRETERS 
The use of and qualifications of an interpreter are 
matters for the discretion of the trial court, to 
be reasonably exercised. Kopitnikoff v. Lowen- 
BEEN asics ress a. we ate ach ew slorS Ee Sale Rye whee RE 
INTERROGATORIES 
There is no duty to disclose the names of witnesses 
discovered after answering interrogatories as to 
the names of witnesses intended to be tried. At- 
danitie VSO WARIO? 8 xo. c3..- 5 ernie sr 00s we Oraeeislee = 
INTERSTATE COMMERCE 
Traffic or commerce which originates in infraction of 
state laws never becomes and cannot be classified 
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as legitimate interstate commerce. State v. Western 


Union 
JUDGES 
Judges John O. Bigelow and Alfred A. Stein Retire. 
By Israel B. Greene 
JUDGMENTS 
An order for summary judgment under Rule 3:56-4 
on part of an action is interlocutory. does not 
constitute an election or estoppel. and does not 
bar further esis of the action. Martin v. 
WEAEZONAD oe Sct ka RGA eae gO SCe alent oles ait in ero ata 
Order directing issuance of warrant as mesne pro- 
cess for production of person in court is an inter- 
wine order and not a final judgment. A. Seitz 
_ I. Seitz 
A deleastoas seeking to reopen a judgment entered 
against him on his default must show not only 
excusable neglect but must also state in clear 
terms a just, sufficient, and valid defense to the 
cause; m€re assertion that he believes he has a 
good defense is insufficient. Schulwitz v. Shuster 
A judgment may be reopened and a new trial granted 
for excusable neglect of defandant’s attorney but 
not for inexcusable neglect of his attorney and 
himself. Schulwitz v. Shuster 
Judgment based on void lease is not impeachable 


collaterally: the invalidity of the lease goes to 
the merits not the validity of the judgment. 
BP SGelleO AE GRIMCRS, 6 oc tose so cekatacamtaeae ek 


A judgment indexed in the Superior Court under 

a first name of the judgment debtor defferent and 

distinct from his real first name does not con- 

stitute a lien on the debtor’s real estate as against 

a subsequent purchaser or encumbrance for 

value without notice. Venetsky v. West Essex ... 

JURIES 

A poll of the jury is merely to ascertain that each 

juror individually concurred in the verdict an- 

nounced by the foreman. State v. Vaszorich et als 

Where an irregularity by a juror occurs and the 

Court and Counsel after inquiry find the ex- 

planation satisfectory and counsel does not move 

for mistrial but continues with the trial, there is 

no reversible error by the court. Lawrence v. 

Tandy & Allen 
JURISDICTION 

Law Division and the Chancery Division have the 

same full original jurisdiction in all causes, both 

legal and equitable. Zurcher v. Modern ......... 

courts have jurisdiction to determine the 

limitations placed on delegated legislative powers 

and to ascertain whether action taken falls within 

such power. Grogan et als v. De Sapio, et als ... 

A cause initially properly brought in the Chancery 

Division should not be dismissed merely because 

on trial it develops the proper remedy is at law. 

Peristeinivy. "Pearce etals. «.. caicnsccisecis cis ocascoaes 

Juvenile and Domestic Relations Court has no power 

to award any custody to grandparents where 

parent is a fit and willing custodian. In re Stevens 

The Juvenile and Domestic Relations Court has no 

jurisdiction to adjudicate under the parens 

patriae doctrine and may only make orders as to 

custody where a case under an applicable statute 

is established. In re Stevens 

Has The Workmens Compensation Bureau Jurisdic- 

tion To Adjudicate the Validity or Invalidity of 

the Divorce or Marriage of an soars Denen- 

dent Widow. By Meyer M. Semel . eedrotstals 

(Continued on next page) 
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1 The Superor Court has jurisdiction in a custody 
action where the child. by virtue of its parent’s 
domicile, is domiciled in New Jersey, though the 
child is out of the state. Munson v. Johnston .... 

Held, Isbrandtsen Company. in view of its activity 
in the state immediately prior to the accident in- 
volved and its docking of 18 ships here within 2 
years thereafter and maintenance of a repre- 
sentative in the state, and other factors, suf- 
ficiently “doing business” within the state to be 
within the state’s jurisdiction for process. A & M 
et als v. Penn R. R., et 

What constitutes “doing business” by a foreign cor- 
poration cannot be precisely defined and each 
case turns on its own > . the requirements of 
due process being satisfied if the contacts of the 
corporation within the pase are such as to make 
it fair and reasonable that it should defend the 
particular suit here. A & M et als v. Penn R. R. 
et als 

Although the ‘Count Vv Court does not have power to 
determine purely equitable acticns, once the 
jurisdiction of the County Court has been pro- 
perly invoked it may grant whatever relief is 
necessary, legal or equitable. in order to dispose 
of the matters in controversy. Donelly v. Ritzen- 
GOMaE Ss ie es.s < 

Where the executcr has 
Superior Court may 
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discharged. the 
properly transfer to the 
soo Court in which the estate is pending, an 
tion for an accounting and imposition of a trust 
aepulmat the executor arising out of administration 
of the estate. Donelly v. Ritzendollar 
Although the County Court does not have power to 
determine peabege equitable actions, once the jur- 
isdiction of the County Court has been properly 
invoked it may grant whatever relief is neces- 
sary. legal or equitable. in order to dispose of the 
matters in controversy. Donnelly v. Ritzendollar 
Where the executor has not been discharged, the 
Superior Court may properly transfer to the 
County Court in which the estate is pending, an 
action for an accounting and imposition of a 
trust against the executor arising out of admin- 

istration of the estate. Donellv v. Ritzendollar 

JURY TRIAL 

A demand for trial by jury made by a defendant 
must be made in the manner and within the time 
prescribed by Rule 7:8-2 (a) and (b) and if 
made thereafter comes late. Campbell v. 
Mestice 


not been 


389 





too 
The District Court may not under Rule 7:8-2 (d) 
grant a jury trial on the belated demand of a 
defendant; this rule applies only to a motion for 
jury trial made by plaintiff. Campbell v. Mestice 
LABOR 
Picketing for an unlawful purpose will be enjoined 
7 though peaceful. Simon v. Barbers 
Picketing for the purpose of compelling an owner 
to become a non voting member of a union or its 
auxiliary is picketing for an unlawful purpose. 
Simon v. Barbers ... 
The form of the injunction should be in accord with 
the problem present and should not enjoin an act 
already done. Simon v. Barbers 
Issuance of summons is not prerequisite to action for 
n injunction; procedure is by order to show cause 
20: under Rule 3:79 and court may enter final judg- 
ment on the pleadings and affidavits where the 
parties so agree. Simon v. Barbers ......... 
Courts have jurisdiction in disputes between 
railroad employees and their unions in proper 
cases and can issue temporary restraints to pre- 
serve the status quo. Naylor v. Harkins st 
A right of review within the organization at some 
unreasonably remote time and distant city is not 


3331 The 


such internal remedy as will bar application to 
the courts for immediate relief. Naylor v. Harkins 
Internal organizational remedies which are futile. 


illusory or vain are no bar to immediate judicial 
2 relief. Naylor v. Harkins : 
The Railway Labor Act confers on the National Rail - 
way Adjustment Board jurisdiction over disputes 
between employees and carriers but not over dis- 
putes between employees and their unions which 

may incidentally affect SE Naylor v 

he EAMES ee Piao darn vk diw xin ost bles oleae SIRO MTS 

Rule that courts will not exercise ‘their juris sdiction 
in matters between associations and their mem- 
bers until member exhausts internal remedies 
provided does not bar suit for salary where in- 
ternal remedies provided relate only to disciplin- 
ary matters. Beedie v. International 
Claim by a member against his association involving 
a property right is not barred by rule that court 
will not intervene in internal matters, unless the 
member has so stipulated and an adequate rem- 
edy exists within the organization. Beedie v. In- 
ternational 
Picketing which seeks the removal of permanent em- 
ployees for reinstatement of others not entitled 
thereto is designed to effect an unfair labor prac- 
tice and is unlawful. Busch & Sons v. Retail 

¥ US Par BP FEY ES A A pl ee ACO AOS on oR, eee ee 
o Striking employees of an employer who has not been 
guilty of any unfair labor practices and who has 
replaced the strikers with permanent employees, 
are not entitled to reinstatement. Busch & Sons 

Vi Retail Orton Gt alse asi ici siiteeice ows oe maine Gctmle are 

Picketing for an unlawful purpose or objective may 
enjoined. Busch & Sons v. Retail Union et 


IY eel klp kmietAAAL Te Oe EOP CECI tn Rate aie nF 
LACHES 
Laches and estoppel are not applicable merely by 


reason of lapse of time where the claim has been 
persistently asserted and persistently resisted. 
East Ridgelawn v. Winnie et als 
The possession of a life tenant or holder on condi- 
tional limitation does not count against the re- 
mainderman or executory devisee as a laches 
period. Wallhauser v. Rummel] 
Laches does not apply unless there was knowledge of 
the rights or wrongs allegedly belatedly asserted. 
Donelly v. Ritzendollar 
ANDLORD & TENANT 
Summary judgment for tenant, under Rules 3:56-3 
and 4, for amount of actual rent overcharges, is 
not election of remedies and does not bar fur- 
ther prosecution of the actions for recovery of 
the treble damages demanded therein. Martin 
v. Mazzotti 
Held, language in lease imposed a mandatory cove- 
nant as to use, not merely a restriction against 
other uses, and that, consequently failure to 
make such use constituted a breach of covenant. 
Plassmeyer vy. Brenta 
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Acceptance of rent with knowledge of the right to 
terminate the lease for breach of covenant con- 
stitutes a waiver of all prior breaches of the 
covenant. Plassmeyer v. Brenta 

Waiver of a breach of covenant does not exscind the 
covenant but merely nullifiies the right to take 
advantage of the past breach. Plassmeyer Vv. 
Brenta 

A grantee cannot enforce a forfeiture of a lease for 
breaches of covenant committed before the ean- 
veyance where the grantor had done no act to 
indicate his purpose of avoiding the lease for 
such breach. Plassmeyer v. Brenta 

Tenant's remedy for rent overcharges under the 
Housing and Rent Act is exclusively that pro- 
vided in the act and is subject to the limitations 
thereon. Ash v. Mestice 

Tenant cannot maintain action for restitution for rent 
overcharges over ceiling exacted more than one 
vear before bringing suit. Ash v. Mestice 

A tenant who uses the only means of ingress and 
egress provided by the landlord, knowing of de- 
fective or dangerous conditions therein, is not 
as a matter of law barred by assumption of risk: 
the question is one for the jury. Scheirik v. Izsa 

A tenant at will is entitled to three months notice to 
quit before the tenancy can be terminated by the 
landlord. Gretkowski v. Wojciechowski 

Death of the landlord not automatically ter- 
minate a tenancy at Gretkowski v. Woj- 
CLOCHUISINES 5.5 ccciesccadameeedemeneeee ont e er 

A tenant at will forfeits his estate and may be evicted 
without notice to quit if he claims title and de- 


does 
will. 


nies the rights of the landlord. Gretkowski v. 
WOIGICNOWSIEN coca. so ecuisarused oxen eneeees 
One who rents premises to > another knowing that the 
premises are infected with contagious disease 
germs which render them dangerous without 
disclosing that fact. is liable in damages for 
injury resulting from the contracting of the 
disease by the tenant or a member of his family. 
AG ey Vo FREI ey as oe ee Faced ee ee 
New State Rent Conrol Law .................2..0.. 


Payment of rent in advance to a date beyond that 
limited in a proper notice of termination of a 
tenancy at will does not render such notice 
ineffective. Penn R. R. v. L. Albert & Son 

A landlord and tenant may in the lease agree on the 
manner of and length of notice of termination of 
a tenancy at will. Penn R. R. v. L. Albert & Son.. 

Termination of a tenancy at will effected by service 
of notice in accordance with the agreement be- 
tween the parties is valid and effective though the 
notice is served in a manner other than that 
provided in the statutes or is for a shorter period 
than that provided in the statutes. Penn R. R. v. 
L. Albert & Son 

State Rent Control] Rules and Regulations 

A social guest or social invitee of a co-owner of a 

multiple family dwelling who occupies an apart- 

ment in the dwelling is not an invitee in the 
common hallways under the owner's control but 
merely a licensee to whom they owe only the 
duty of disclosing hidden dangers and refraining 
from willful or wanton acts of negligence. Tane- 

Pe Od oa: pm ore ie Malate 2 

social guest rule as to li abil ity applies where one 

is the guest of a co-owner in a multiple family 
dwelling just as in the case of a private home. 

Taneian v. Meghrigian 

A lessee under a lease which provides against assign- 
ment of the lease without the landlord’s prior 
written consent, and who assigns the lease ac- 
cordingly. is not discharged from liability under 
the lease by a second assignment made by the 


The 


lessee’s assignee to another with the landlord's 
consent. Portnoff et al Medinkowitz et al 
While as a general rule any act done by a landlord. 


knowing of a right of forfeiture, which affirms 
the existence of a lease is a waiver of the right to 
enforce the forfeiture, the rule is inapplicable 
where the landlord had clearly stated his rae 
that the lease is forfeited and has acted only to 
ise inp his interest. Donmart v. P. S. and Diana 


Pas 
LAW ENFORCEMENT 
A county detective has the same duties as a police- 
man or constable, to wit, to preserve the peace 
and to be on the look-out for infractions of the 
law and to use due diligence in discovering and 
reporting them and in a proper case arresting the 
perpetrator and lodging and prosecuting a proper 
complaint. State v. Orecchio 
LEASES 

The major distinction between a lease and a license 
is that the former gives the tenant exclusive 
possession of the premises against all the world 
including the owner whereas a license only con- 
fers a privilege to occupy under the owner. Todd 

v. Hoboken 
Contract between gov't and shipbuilder held to be a 
lease though terminable at will and though 
gov't was given priority in work on the premises. 
Todd v. Hoboken 
Arrangement whereby State agrees to lease property 
for a rental calculated to liquidate bonds issued 

by an Authority created by it to purchase the 
property, held in essence a contract of purchase 
the total of which is to be considered in applying 
Art. 8 sec. 2 par. 3 of the Constitution. Mc- 
Cutcheon v. State Bldg. Authority et als 
Provision in lease requiring 20 days notice by land- 
lord to terminate same for breach by tenant of 
covenants or agreements does not apply where 
tenant is declared bankrupt and separate pro- 
vision authorizes landlord to terminate lease 

in such event without provision for 20 days 
notice. Donmart v. P. S. and Diana v. P. S. .... 
While as a general rule any act done by a landlord 
knowing of right of forfeiture which affirms 
the existence of a lease is a waiver of the right 

to enforce the forfeiture. the rule is inapplica- 
able where the landlord clearly stated his 

his position that the lease is forfeited and has 
acted only to protect his interest. Donmart v. 


Fe Se atid: Diana Wi. Bo S..< oc cea cccenceeeecae aces 

LIBEL 
A libel which is defamatory per se is indictable. 
Bae ve Wantie 66 ale aio 5. cciecaccaekesecsateee 
Remarks imputing directly or by innuendo mal- 
feasance on the part of a public official are de- 
famatory per se. Earl v. Winne et als .......... 


Where one makes a slanderous. statement directing 
it be published or if he requests or contrives 
their publication in the paper, he is liable for the 
libel as the actual publisher. Ear] v. Winne et als 
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LICENSES 
The major distinction between a lease and a license 
is that the former gives the tenant exclusive 
possession of the premises against all the world 
including the owner whereas a license only con- 
fers a privilege to occupy under the owner. Todd 

V. HObOnOR 25.0 cis cnsccnss he amceenenecte ae 
Contract between gov't and shipbuilder held to be 
a lease though terminable at will and though 
gov't was given priority in work on the premises. 
Todd v. Hoboken 
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LIENS 
R. S. 2:124-16 declaring funds paid to a contractor 
trust funds for materialmen and laborers and 
making it a misdemeanor for the contractor to 
use them otherwise does not directly impose a 
civil trust though it might give rise to appro- 
priate civil remedy under general principles of 
law or equity. Wasserman v. Klahre 
As between a judgment creditor who purchases or 
secures the judgment debtor’s property without 
consideration other than credit on the judgment, 
and undisclosed equitable lienors, the facts must 
be analized in each case to determine on broad 
principles who has the stronger claim. Wasser- 
man v. Klahre 
A judgment indexed in the Superior Court under a 
first name of the judgment debtor different and 
distinct from his real first name does not con- 
stitute a lien on the debtor’s real estate as 
against a subsequent purchaser or encumbrance 
for value without notice. Venetsky v. West Essex 
LIMITATIONS 
The statute of limitations is no bar to an action to 
surcharge a representative for overpayments to 
a distributee; nor is laches unless the representa- 
tive has changed his position or was prejudiced 
because of the delay. In re Ackerman 
In the absence of express legislative direction to the 
contrary, the time prescribed in general statutes 
of limitation, criminal as well as civil, is to be 
computed by excluding the first day and in- 
cluding the last day unless it is a dies non in 
which event the following day is included. State 
v. Rhodes 
The 2 year limitation applies to actions for false 
imprisonment while the six year limitation ap- 
plies to actions for malicious prosecution or 
malicious abuse of process. Earl v. Winne et als 


MAINTENANCE 
The court may order payment of college education 
expenses where the family status and financial 
ability, and the aptitude of the child, justify it. 

Jonitz v. Jonitz 

The court may award maintenance for an uneman- 
cipated child at least until he reaches 21. Jonitz 

v. Jonitz 


MALICIOUS ABUSE OF PROCESS 
Malicious abuse of process is the improper and per- 
verted use of process in a manner or for a pur- 
pose not contemplated by law. Earl v. Winne et 
als 


MALICIOUS PROSECUTION 
Malicious prosecution is the proper use of process 
but with malice and without probable or reason- 

able cause. Earl v. Winne et als 


MALPRACTICE 

A physicians knowledge, to qualify him as an expert, 
need not be from personal experience or obser- 
vation, but may be from reading and study of 
treatises and journals. Carbone v. Warburton 

Medical expert testimony in a malpractice suit may 
be supplied by physicians qualified by their own 
knowledge to know whether in the given cir- 
cumstances the defendant exercised that degree 
of knowledge and skill which usually pertains to 
members of the profession of like stature. Car- 
bone v. Warburton 

Fact that physician has solicited business of testify- 
ing as medical expert or been held unqualified in 
other cases is not relevant on question of quali- 
fication in the case at issue. Carbone v. War- 
14) | ee ere Mrmr rere ee Fk 

Where, on the proofs, it is equally consistant that the 
injury resulted from a cause for which defendant 
is not responsible as from one for which he is re- 
sponsible, plaintiff cannot recover. Swanson v. 
Wiesenfeld 

Weight of the evidence and the size of the verdict in- 
dicate the verdict here was the result of mistake, 
partiality or prejudice. Swanson v. Wiesenfeld 


MARSHALLING OF ASSETS 
Where there are several claims to the same assets. 
the assets will be marshalled and distributed in 

the order of the priority of the claims to the 

extent thereof. Driscoll v. Burlington 


. MASTER & SERVANT 
There is no employee-employer relationship between 
a pensioner and his former employer. Fantl v. 
Ne@Watle<. ose cceincvscecneadesserseseeeeee 
ora] agreement of employment for a term of one 
year to commence on a date subsequent to the 
agreement is within the Statute of Frauds even 
though it provided the employee could quit at 
any time. Deevy v. Porter ............. 
determinative factor between employee- 
employer and independent contractor relation- 
ships is who retains control over the manner in 
which the work shall be done. Wilson v. Kelleher 
Truck owner-driver whose truck is “leased” for de- 
livery of a load held independent contractor 
and not employee. Wilson v. Kelleher 


MECHANICS LIENS 

Dismissal of action for failure to issue summons with- 
in the time allowed by Rule 3:41-2 held abuse of 
discretion where delay was primarily caused by 
delay of Clerk of Court in issuing necessary 
certificate of commencement. Nitti v. DeStefano 
provisions in P. L. 1949 requiring issuance of 
summons in mechanic’s lien action within 5 days 
after filing complaint is a procedural provision 
and hence gives way to the Rules of Court. Nitti 
v. DeStefano 


MILITARY LIST 
Rule A-22, now R.R. 1:31-2 authorizing the court to 
place a case on the Military List applies only 
where a party to the cause is in military service. 
Campbell v. Mestice 
(Continued on next page) 
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MOTOR VEHICLES 


While an attempted sale of motor vehicle without 
assignment of the certificate of ownership con- 
trary to R.S. 39:10-9 is unenforceable, a sale 
made with no intent to evade the statute and 
with the contemplation that the assignment 
would be promptly executed and delivered is 
not void merely becaue the assignment was not 
delivered simultaneously. Ethridge v. Allied 


MUNICIPAL LAW 


A municipality may by ordinance prohibit the erec- 
tion of commercial billboards in designated 
zones. United Advertising v. Raritan ............ 

A municipality may not by ordinance require re- 
moval of existing billboards since they may be 
continued indefinitely as a non conforming use. 
United Advertising v. Raritan ................. 

Municipal powers conferred by one act are not to be 
deemed abridged by other acts in the absence of 
most cogent evidence of such legislative intent. 
United Advertising v. Raritan .................. 

A municipality may in exercising its police power 
impose licensing requirements and license fees 
to defray the cost of administering the regula- 
tions but such fees must be ancillary to and for 
the purpose of regulation contained in the or- 
dinance and not for revenue purposes. Kirsch v. 
Manasquan 

Ordinance purporting to regulate use of beaches and 
fixing license fees therefor held ultra vires 
where no regulatory provisions were incorpor- 
ated therein. Kirsch v. Manasquan ............. 

Zoning ordinance adopted prior to 1947 purporting to 
regulate the use of vacant lands is valid and 
effective without reenactment as to owners who 
purchased lands after the 1947 Constitution and 
enabling legislation authorized such regulation 
by Municipalities. Lapos v. Westwood 

A variance between the title and body of an ordin- 
ance is not a fatal defect. Lapos v. Westwood ... 

Construction of a parkway or island in a road does 
not per se create a nuisance but if the conditions 
are such that it should have been forseen that 
such construction without infallible warnings 
to unfamiliar motorists might present a menace, 
then it amounts to construction of a potential 
nuisance’ and active wrongdoing for which the 
municipality is liable. Messier v. Clifton ........ 
courts have jurisdiction to determine the limita- 
tions placed on delegated legislative powers and 
to ascertain whether action taken falls within 
such power. Grogan et als v. De Sapio et als ... 

The court can set aside resolutions by city com- 
missioners of a municipality operating under the 
Walsh act assigning the powers and duties of the 
five departments, where it appears the assign- 
ments made were arbitrary and in disregard of 
the purpose of the Act. Grogan et als v. De 
Sapio et als 

Assignment of merely skeletal powers to two depart- 
ments and retention of all remaining powers in 
the other three departments held contravention 
of Walsh act and set aside. Grogan et als v. De 
Sapio et als 

The 1951 amendment to R.S. 40:55-15 authorizing a 
municipality to maintain an action to invalidate 
a conveyance of part of a subdivision made with- 
out prior approval of the subdivision is not re- 
troactive. Newark v. Padula ............... 

R.S. 40:55-15 as amended in 1951 cannot constitution - 
ally apply to conveyances made prior to its 
amendment as it would be impairing the obliga- 
tion of contract and taking property without due 
process; Newark V. Padila.. o.ovisiesis csavasnesess 

N.J.S.A. 11:24A-3, the “sick leave” statute, applies 
only to authorized absence from duty and where 
there is no duty, as by virtue of pensioning, the 
benefit cannot be claimed. Fantl v. Newark ..... 

An employee retired on pension by the city while on 
sick leave is not entitled to sick leave pay after 
retirement. Fantl v. Newark ..................- 

Moneys received or allocated for a certain purpose 
become impressed with a definite trust to be dis- 
bursed for that purpose only. Nat’l Surety v. 
Barth etc et als ......... 

The Public Housing Act makes funds appropriated 
thereunder an equitable trust for the payment of 
contractors, laborers and materialmen perform- 
ing work or supplying materials for public hous- 
ing projects. Nat'l Surety v. Barth etc. et als ... 

N.J.S.A. 2A:44-148 impresses a trust for laborers and 
materialmen on money paid by the State to the 
Contractor but not on funds still in the hands of 
the State. Nat'l Surety v. Barth etc et als ....... 

The State cannot set off an unrelated claim for taxes 
against moneys held by it owing to a contractor 
for public housing work. Nat'l Surety v. Barth 
CUS TIER iso inh urate oi ton ieee 

Faulkner Act held constitutional. Bucino v. Malone . 

Tort liability of governmental bodies discussed and 
considered. Estelle v. Bd of Ed. 

A municipality may not under R.S. 40:52-1 and 
impose a license tax on businesses solely for 
revenue purposes. Salomon v. Jersey City 

A municipality may impose only such taxes as are 
authorized by the legislature. Salomon v. Jersey 
ity .c. 

R.S. 40:52-1 and 2 authorize a municipality to im- 
pose license fees only on such businesses as are 
indicated therein and then only as or incident 
to regulation. Salomon v. Jersey City ........... 

Where a municipality elects to contract for purchase 
of certain supplies on an annual basis, the total 
price of which will exceed $1,000, it must adver- 
tise for bids under R.S. 40:50-1 though the in- 
dividual or single purchases during the year are 
each under $1,000. Shore Gas v. Spring Lake ... 

Specification in proposal for public bids under R.S. 
40:50-1 may call for a particular product by 
brand or trade name and add the phrase “or 
product of equal or better quality”,; it cannot be 
limited to a particular brand name only where 
the product is non-unique. Shore Gas v. Spring 
BEER CUS ee ee yw trata hia ns iviara ism uence we eaters 

The fact that a more reasonable or less stringent 
ordinance might have been enacted does not 
make the ordinance as enacted void. Whittenberg 

Bd of Health 
chs which bars bringing of swill or garbage 
into municipality for feeding to pigs is not, with- 

out more, palpably unreasonable. Whittenberg v- 
Bd eA oi sac vias Saneeeeeeeeeee eee craters 
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The courts will not set aside a health ordinance un- 
less it is palpably unreasonable. neem Vv. 


Bd. of Health ....... erie tteloate sane etbiareteeelerste ROE 


The enumerated powers granted to. municipalities 
under 26:3-31 are not a limitation on the general 
authdrity given by RS 26:3-64 to enact “health 
ordinances”. 

A municipality has no power to impose a licensing 
fee or license requirement on newspaper pub- 
lishers since the legislature has not authorized 


Whittenberg v. Bd. of Health ...... 297 


same. Absecon’ V. Vettese 0.6 2:05:65 6:5:6.4siere sos ates 414 


MURDER 


The verdict in a murder case must specify the degree 


of murder of which the jury finds the defendant 
guilty; failure so to do renders it fatally defec- 
tive. State v. Greely & Deady 


NATURALIZATION 


Judicial Denaturalization, by Amerigo D’Agostino .. 


NEGLIGENCE 


Construction of a parkway or island in a road does 
not per se create a nuisance but if the conditions 
are such that it should have been forseen that 
such construction without infallible warnings to 
unfamiliar motorists might present a menace, 
then it amounts to construction of a potential 
nuisance and active wrongdoing for which the 
municipality is liable. Messier v. Clifton ........ 

One in control of a pole or other obstruction in the 
highway is under a common law duty to exercise 
ns cure to light it at night or give warn- 

ng of its presence. Messier v. Clifton ........... 

Parse of negilgence in design and operational 
action of article falls where there is no proof that 
proper design required different construction. 
WEATICG WSC AES: 5s. 0 -2-cious le GPs ae ig oles wrelyieetere sl aes 

The supplier of an article not inherently dangerous is 
under a duty to use reasonable care to see that 
the article is fit for the purpose for which it is 
to be used, and discharges this duty when it 
makes reasonable and diligent examinations 
which disclose no defect. Nelson v. Fruehauf ..... 

A supplier of an article is not liable for injuries 
caused by a latent defect not discoverable on 
reasonable examination. Nelson v. Fruehauf .... 

Liability for Injuries to Child Trespasser Expounded 

The limitations on liability between connecting car- 
riers imposed by the Tariff regulations do not 
apply as to terminal companies. Horelick v. Penn 
Re: Rt. 

A carrier is under a duty to provide adequate sta- 
tion facilities for its passengers and to keep such 
facilities in a safe condition and cannot relieve 
itself from liability for breach of such duty by 
using station facilities of a terminal company. 
Horelick v. Penn R. R. 

A railroad is liable for injuries sustained by its pas- 
sengers by reason of negligence in maintenance 

station or terminal used by the railroad 
though the terminal is not under its control. 
Horelick v. Penn R. R. 

Weight of the evidence and the size of the verdict 
indicate the verdict here was the result of mis- 
take, partiality or prejudice. Swanson v. Wiesen- 
feld ...... 

Where, on the proofs, it is equally consistant that 
the injury resulted from a cause for which de- 
fendant is not responsible as from one for which 
he is responsible, plaintiff cannot recover. Swan- 
son v. Wiesenfeld 

One in possession of 


ot a 


lands who uses a dangerous 
instrumentality thereon or creates a condition 
thereon which involves an unreasonable and 
forseeable risk of death or serious bodily injury 
to children, is liable for injuries sustained by a 
child thereby. Harris v. Mentes-Williams Co. 
Strang case doctrine applies to dangerous condition 
on land as well as dangerous instrumentality 
used on land. Harris v. Mentes-Williams Co. .... 
Grading of land so as to create a 3 or 4 foot furrough 
adjacent to a playground may constitute negli- 
gence as to a child injured by falling into the 
turrough. Harris Mentes-Williams Co. 
Exclusion of tesimony of eye witness as to distances 
and position of vehicles involved in collision held 
error injuriously affecting substantial rights 
where plaintiff and defendant each claimed the 
other had crossed center line of road. Gretowski 
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Negligence is not actionable unless it results in in- 
jury and where negligence is proven but no in- 
jury is found a verdict of no cause is proper. 
Watkins v. 

Verdict for wife for personal injuries and of no 
cause as to husband who sued per quod is in- 
consistent and improper where there was evi- 
dence of medical expenses incurred. Watkins v. 
Myers 


Bia Yk cients a anti aernee 119 


Is the law legal? by J. Bernstein .................... 125 


Proximate Cause—A Re-examination by Alexander 


Aridan 
There is no duty on retailer of food stuffs to explore 
interior of items purchased for resale for pos- 
sible foreign substances. Jurman v. Madison & 
Schwartzstein 
Tort Liability of Governmental 
and Discussed. Estelle v. Bd of Ed. 
The test of the application of the doctrine of assump- 
tion of risk is whether an ordinarily prudent 
person would under the same or simliar circum- 
stances, have incurred the risk. Scheirik v. 
Izsa 
A tenant who uses the only means of ingress and 
egress provided by the landlord. knowing of de- 
fective or dangerous conditions therein, is not 
as a matter of law barred by assumption of risk: 


Bodies Considered 


Pa sisterara aise 185 


the question is one for the jury. Scheirik v. Izsa . 218 


The manufacturer's duty is owed to those lawfully 
using the article for the purpose for which it is 
manufactured and to those whom he should ex- 
pect to be in the vicinity of its probable use. 
Okken v. Chrome 

The manufacturer of an article not inherently dang- 
erous, but which may become dangerous when 
put to its intended use, owes to the public the 
duty of using reasonable dili; gence to see that it 
is reasonably fit for the purpose for which it is 
intended. Okken vy. 

The res ipsa loquitur doctrine is applicable where an 
automobile in the exclusive control of defendant 
unexplainedly crosses the highway to the left 


seo ee: 


Ctanaine wt sce. clei an soteseee 241 


side and strikes a pole. Bevilacqua v. Sutter .... 249 


The allegation and proof by plaintiff of specific acts 
of negligence of the defendant does not preclude 
his additional reliance on the res ipsa doctrine 
where it is applicable. Bevilacqua v. 


Sutter ..... 249 


Plaintiff makes out a prima facie case when he es- 
tablishes a case within the res ipsa doctrine. 
Bevilacqua v. Sutter 
One who negligently exposes another to an infectious 
or contagious disease, such as_ tuberculosis, 
which such other thereby contracts, is liable in 
damages therefor. Earle v. Kuklo ............... 
One who rents premises to another knowing that the 
premises are infected with contagious disease 
germs which render them dangerous without dis- 
closing that fact, is liable in damages for in- 
jury resulting from the contracting of the disease 
ead the tenant or a member of his waned Earle 
. Kuklo 
A ie: guest or social invitee of a co-owner ‘of a 
multiple family dwelling who occupies an apart- 
ment in the dwelling is not an invitee in the 
common hallways under the owners’ control but 
merely a licensee to whom they owe only the 
duty of disclosing hidden dangers and refraining 
from willful or wanton acts of negligence. Tane- 
Fai VAC OUIGIAN © oo .0o 3's 359 ea tis stag areas eras eel Tews 
The social guest rule as to liability applies where one 
is the guest of a co-owner in a multiple family 
dwelling just as in the case of a private home. 
Taneian v. Megarigian i... <0.0.5.0 8h 944s asia mend oa 
An independent contractor is not liable for injuries 
sustained in an area and through an instrumen- 
tality outside the sphere of his service and over 
which he has no confrol, though he may have at 
an earlier point had control of the instrumental- 
ity. Gudnestad v. Seaboard Coal, Penn. R.R. and 
Gerba 
One who voluntarily assumes a duty or service 
which the law does not impose on him is liable 
for negligence in the discharge thereof but the 
liability extends only to negligence in the per- 
formance of the duty assumed and to injuries 
proximately resulting therefrom. Gudnestad v. 
Seaboard Coal, Penn R. R. & Gerba ............ 
Amendment adding charge that the injuries sued on 
were the result of primary negligence of the em- 
ployer in failing to take proper precautions, 
where original action was based on respondeat 
superior, does not inject a new cause of action 
and is permissible. Gudnestad v. Seaboard Coal, 
PST Gy es ROG MONA oe sc kvig iin cree os we areex 
The duty of a land owner to exercise reasonable care 
to render his premises reasonably safe for in- 
vitees is limited to and coextensive with the 
scope, area and purpose of the express or implied 
invitation involved. Gudnestad v. Seaboard Coal, 
Periinitttee GORDA. anc e ei aeG chee aes 
The test as to contributory negligence of a passenger 
in riding with an intoxicated driver is whether, 
under the circumstances, an ordinarily prudent 
person would have incurred the risk of riding 
with the driver. Bowman v. Central R. R. and 
Kugler EO sae arasaelirmeasta Smaaois aetna ee aes 
A passenger is required to exercise such degree of 
care for his safety as the situation reasonably 
required. Bowman v. Central R. R. and K. zler 
Negligence on part of R. R. will not be inferred from 
mere happening of accident at grade crossing. 
Bowman v. Central R. R. and Kugler 
Where there are no disputed facts or disputed in- 
ferences to be drawn from uncontroverted facts 
the question of negligence is for the Court. Bow- 
man v. Central R. R. and Kugler ............... 
Negligence or circumstances logically generating an 
inference of negligence must be established by 
competent proof. Bowman v. Central R. R. and 
DOMED > occle <So aides hyn toeee a arate Sr RRS 
A parent who has custody and control of a child and 
who knowingly permits a gun and ammunition 
to be kept in the house where it is accessible to 
the child, may be liable in negligence for injury 
to another caused when the child secures and 
discharges the gun. Mazzilli v. Silzer 
A parent is under a duty to exercise reasonable care 
to control his minor child so as to prevent it from 
intentionally harming others or from so conduct- 
ing itself as to create an unreasonable risk of 
bodily harm, if the parent (a) knows or has rea- 
son to know he has the ability to control the 
child and (b) knows or should know of the 
necessity and opportunity for exercising such 
control. Magzzilli: v.Silzer: a.ikes vcaseaw nse asies 
There is no duty on a passenger to actively look for 
and advise the driver of ordinary hazards of 
travel; a duty to warn the driver arises only 
when the passenger observes a hazard and the 
circumstances indicate to the passenger that the 
driver has not in fact noticed it. Lehman v. 
Anderson 
A vendor who takes it upon himself to sell an article 
for a use other than that intended by the manu- 
facturer, which use is potentially dangerous, 
assumes the liability of a manufacturer and is 
liable for latent defects or deficiencies discover- 
able by reasonable inspection and investigation. 
O'Donnell v. Asplund h®: <...65 34.6 sis.cc 000s dasa vena, 
A manufacturer is liable to a user for negligence in 
placing on the market a defective product which 
is inherently dangerous or which, although not 
inherently dangerous, would be dangerous when 
put to the intended use. O'Donnell v. Asplundh 
The manufacturer of an article which may be dan- 
gerous when put to its intended use owes a duty 
to exercise reasonable care in applying reason- 
able tests to detect defects and deficiencies 
therein. O'Donnell Asplundh 
The manufacturer's libility extends to a vendor or 
supplier who puts out as his own a product 
manufactured by another, and in a lesser degree, 
to vendors generally. O'Donnell v. Asplundh .... 
A vendor may be liable for failure to use reasonable 
care to detect latent defects where the circum- 
stances are such that due care imposed on him 
a duty to make inspection or investigation for 
such defects before selling a potentially danger- 
ous article. O'Donnell v. Asplundh 
The presumption that an infant under the age of 7 is 
not guilty of contributory negligence is a rebut- 
table, not a conclusive, presumption. Dillman v. 
Mitchell 
Proof that child invitee was injured as result of 
burns caused by leaf fire raises question for 
jury where employee in charge of fire left same 
to continue raking up leaves in vicinity thereof, 
even though the employee had previously or- 
dered the ‘child and others away from the fire. 
Cole: y. Dhempson: oi.) d2csaces ECT Bae 
(Continued on next page) 
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A leaf fire is a dangerous instrumentality and the 
possessor of lands who makes such fire or causes 
it to be made is under a duty of using care com- 
mensurate with the risk of injury inherent in it. 
Cole Vi THOMPSON, 62... cscs cnseccrcdecse 

Kicking or propelling burning particles from a fire 
is not an intervening cause destroying causal 
connection between negligence in making or 
guarding fire and resultant injury. Cole v. 
Thompson ............ : 

One guilty of negligence is liable for all probable, 
natural or forseeable consequences of his act in- 
cluding damages caused directly by the act of a 
third person done as such consequence of the 
negligence. Somerset v. Explosive Sales ........ 

Held, defendant would be liable for damages caused 
by suspension of operations of plaintiff's quarry 
ordered by government agent if such order was 
a consequence of defendant's negligence and was 
a probable. natural or rite consequence. 
Somerset v. Explosive Sales ......0:5¢.s0cess0<s00% 

An infant who accompanies his parent onto defen- 
dant’s place of business is an invitee of the de- 
fendant though only the parent and not the in- 
fant is there for the purpose of defendant's 
business. Murphy v. Kelly Re Re ee oe 






NEGOTIABLE INSTRUMENTS 


Promissory note payable in instalments “with in- 
terest from maturity at the highest lawful rate’ 
and providing for late charges of 5c per $1.00 
maximum §$5, on any instalment more than 15 
days in arrears, is sufficiently certain as to 
amount to be negotiable: it calls for no interes 

ntil after maturity and for liquidated sums on 
instalments over 15 days in arrears. General In- 
vestment v. Bonatz 





NEW TRIAL 


Verdict of $7,500 in negligence action where evidence 
on liability was conflicting and special damages 
in excess of $18,000 were proven is a compromise 
verdict requiring new trial on all issues. Hen- 
OUIEKSON: WV. ISODDOES << scingssc 0 ovale a seee ans 

New trial limited to damages should be ordered only 
where the verdict was clearly free of compromise 
and the error as to damages is fairly separable 
from the other issues. Hendrickson v. Koppers 

Remand for new trial is proper where the judgment 
below is reversed for deficiency in the proofs be- 
cause of failure to introduce in evidence an es- 
sential document, U. S. v;. Davis ...6<5..666005 00% 

A defendant seeking to reopen a judgment entered 
against him on his default must show not only 
excusable neglect but must also state in clear 
terms a just, sufficient, and valid defense to the 
cause; mere assertion that he believes he has a 
good defense is insfficient. Schulwitz v. Shuster 

A judgment may be reopened and a new trial granted 
for excusable neglect of defendant's attorney but 
not for inexcusable neglect of his attorney and 
himself. Schulwitz v. Shuter 

The res ipsa loquitur doctrine, where applicable, per- 
mits the jury, not the court. to draw an inference 
of negligence. and does not. though unrebutted. 
in itself justify the court in setting aside a ver- 
dict for the defendant. Hartpence v. Gouleff 

An order granting a new trial th¢ i in the discre- 
tion of the trial court, will be reversed where the 
trial court’s action was unconscionable or con- 
stituted a manifest denial of ere Hartpence v. 
Gouleff, = 

A jury verdict should not be set aside as against the 
weight of the evidence unless there is an irresist- 

e that it was the re- 

prejudice or passion. 














able or inescapable 
sult of mistake. partia 
Hartpence v. Gouleff 
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Promissory note payable 
terest from maturity a st lawful rate” 
and providing for late of 5c per $1.00 
maximum §5, on any instalment more than 15 
days in arrears, is sufficiently certain as to 
amount to be negotiable; it calls for no interest 
until after maturity and for liquidated sums on 
instalments over 15 days in arrears. General In- 
vestment v. Bonatz 





NUISANCE 


An owner of property is not liable for a nuisance 
created on adjoining property by his predecessor 
in title. Lazarus v. Stillger 


JRDERS 


Order directing issuance of warrant as mesne process 
for production of person in court is an inter- 
locutory order and not a final judgment. A. Seitz 
v. I. Seitz 


PARENT AND CHILD 


A parent is liable for injuries caused when his child 
discharges a gun or other dangerous instrument- 
ality if the following three elements appear: (1) 
negligence in leaving the gun where he did (2) 
the child did what a prudent man, knowing what 
the parent did, would reasonable expect the 
child might do, and (3) the child was of such 
tender years or imperfect understanding that it 
did not have the capacity to appreciate the dan- 
gerous nature of its act. Mazzilli v. Selger ...... 

Heid. on facts, parents not liable for injuries caused 
when son took brothers gun, found his ammuni- 
tion, loaded it. and discharged same. Mazzilli v. 
MRIQOD oe renin nis cae w ase 

In questions of custody of infant child, even where 
the natural parents are involved, the paramount 
consideration is the best welfare of the child. 
Lavigne v. Family & Children’s Society ........ 

Where a parent abandons a child within the meaning 
of R.S. 9:6-1, such abandonment may bar the 
parent from subsequently regaining custory of 
the child if the court finds the return of the child 
would not be for its best welfare. Lavigne v. 
Family & Children’s Society 

The plans of an approved agency for a child formally 
surrendered to the agency by its parents should 
not be interfered with in the absence of unfair 
dealing or poor judgment adversely affecting the 
child. Lavigne v. Family & Children’s Society 

Held. parents who executed formal surrender cf their 
child to approved agency and by their prior con- 
duct had abondoned the child, not entitled to 
regain custody after child had been placed for 
adoption. Lavigne v. Family & Children’s Society 

The court may order payment of college education 
expenses where the family status and financial 
ability, and the aptitude of the child, : Spee it. 
Jonitz v. Jonitz ............ 

The court may award maintenance for an " uneman- 
cipated child at least until he reaches 21. Jonitz 

Jonitz 
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Parents are under a civil obligation to provide their 
child with medical services both under normal 
circumstances and in emergencies. Greenspan v. 
SING 010 ¢ seu: 

The principles gov erning the obligation of the par- 
ents to a third person for necessaries furnished 
by such third person to their infant child are set 
forth in Sections 112, 113, and 114 of the Restate- 
ment of the Law of Restitution. Greenspan v. 
SAG cine cre csenenndnedoadactenciae veteeerenges 2 

The parents of an infant child are liable at law for™~ 
necessaries furnished their child in an emer- 
gency though they did not authorize same. 
Greenspan Vee |S Uo Se pee eanenpar capee exits 7 SiH 

Religion may be a factor to be considered in award- 
ing custody, but once custody is awarded the 
courts are loathe to interfere with the religious 
upbringing sanctioned by the custodian. Boerger 
v. Boerger 

The basic principle to be followed in passing on the 
question of religious education of children of 
divorced parents is what is for the best welfare 
of the child and in this regard there is much to 
be said for the view that all other things being 
equal, the determining factor should be the cus- 
todian. Boerger v. Boerger 

Parent to whom custody of children is awarded is 
not estopped by ante-nuptial agreement from 
rearing children in her religious faith. Boerger 
Wi. EROGENO Nae o> do colnass.cus wd dalmee ce aeaeere: 

Evidence of expert who made blood grouping test 
seeking to explain failure to definitely exclude 
parentage or to explain that there is a possible 
Wiig oe of exclusion, is not admissible. Miller 

Domanowski ........+.s+: 

Ev ideue of an expert wl ho made bl lood grouping tests 
of the principals in a paternity action, is only ad- 
missible where the result indicates a definite 
exclusion of parentage. Miller v. Domanowski 

Held. on facts. father who on death of wife sent his 
children to live with their aunt and uncle be- 
cause of financial embarrassment, had not for- 
saken his parental obligations. Miner v. Robinson 

The domicile of a child follows the domicile of the 
father or, if he be dead, the domicile of the 
nother and the fact that the child has been 
removed from the state by a third party does not 
affect this domicile absent consent of the parent 
ihat the child should reside out of the state 
permanently or indefinitely. Munson v. Johnston 

A parent is under a duty to exercise reasonable care 
to control his minor child so as to prevent it from 
intentionally harming others or from so con- 
ducting itself as to create an unreasonable risk 
of bodily harm, if the parent (a) knows or has 
reason to know he has the ability to control the 
child and (b) knows or should know of the 
necessity and opportunity for exercising such 
control. Mazzilli v. Silzer 

A parent who has custody and control of a child and 
who knowingly permits a gun and ammunition to 
be kept in the house where it is accessible to the 
child, may be liable in negligence for injury to 
another caused when the child secures and dis- 
charges the gun. Mazzilli v. Silzer .............. 


PAROLE 


A prisoner serving a term of life imprisonment under 
a commuted death sentence is eligible for parole 
consideration under Chap. 84 L 1948. State v. 
SGC E210 Sipe haa ttn epee enar oamremr eee aiene, 3S eS?) 
power to parole is separate and distinct from the 
power to pardon, commute a sentence or remit a 
penalty. State v. Hildebrand ................. 


4 


PARTIES 


A partial assignee of a debt may maintain an action 
in the Law Division and may join with other 
assignees and the assignor in an action in the 
Law Division to enforce the debt. Zurcher v. 
Modern 8 

Action may be maintained in the names of the heirs 
and next of kin of a deceased, and need not be 
in the name of the persona! representative, where 
they are the real parties in interest. Donelly v. 
Ritzendollar 


PARTNERSHIPS 


Good will is an asset of a partnership to be calcu- 
lated with other assets in determining the value 


of a deceased partner's share in the absence of 
provision in the partnership agreement to the 
COnERAN Ys Es tivn AEE 6 cas isu cam ain cde waewet us 


Profits attributable to the use of a deceased partner's 
capital after his death accrue to his personal rep- 
resentative only where the business is continued 
with the consent of such eaeeieeietint Blut v. 
WAG hse crncs east Ade Wien icin hee sore eee ee 

A wife of a partner whose whereabouts are un- 
known may apply under R.S. 42:1-32 for dis- 
solution of the partnership. Lo Conte v. Lo Conte 

Held. with dissent. partnership agreement which pro- 
vides that “an audit of the books shall be made 
and an inventory taken. for the purpose of de- 
termining the net worth or value of the de- 
ceased partner's interest”, means that book 
value supplemented by inventory, without ap- 
praisal or regard to market value, govern. Soro- 
kach vy. Trusewich 

Hollister v. Fiedler distinguis! hed on ground that as- 
set there was not on books at all and hence not 
within “book value” provision. Sorokach v. 
Trusewich 

A representative of a deceased partner cannot object 
to a bookkeeping or accounting method ac- 
quiesced in by her decedent. Sorokach v. Truse- 
WIG a eae irs Sac oee ch he ea eo 

Provision in partnership agreement that net worth or 
value shall he ascertained by audit of books and 
taking of inventory does not mean book value of 
tangible assets is controlling; market value is 
the criterion. Sorokach v. Trusewich 

Where partnership agreement provides partner shall 
lose right to share in profits after 30 days’ sick 
leave until he returns to the business, the right 
to share in profits thereby terminated is not re- 
vived by the annied death. Sorokach v. 
PM RISCNLOR Eel tS ak 5'sh tensile ee ead ees 

R.S. 42:1-42 providing for sharing in profits if part- 
nership continued after a partner’s death, does 
not apply where the parties have otherwise 
agreed. Sorokach v. Trusewich 

A representative of a deceased partner is not under 
the Uniform Partnership Act, entitled to share in 
the profits of the business where it is continued 
after the partner’s death, unless the representa- 
tive has consented to such continuance. Blut v. 
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A representative ‘of a deceased ‘partner is not on 
equitable principles, entitled to a share of profits 
earned after the deceased partner’s death where 
the earnings of the business are in the main at- 
tributable to the efforts of the surviving partners 
rather than capital investment. Blut v. Katz .... 

Where a share of profits is denied, interest on the 
capital investment of a deceased partner is al- 
lowable to the date of judgment or payment for 
his share of the business. Blut v. Katz .......... 

Good will as an asset is included in determining val- 
ue for dissolution or liquidation in the absence 
of express agreement to the contrary. Blut v. 
MAGES. iccineciecunavednuieanctdbbeene 

PATENTS 

Revitalized Patent System Now in Effect, by Louis 

Robertson 
PENSIONS 

Pension benefits payable under a statute which pro- 
vides that such benefits shall be exempt from 
execution, garnishment, attachment. sequestra- 
tion or other legal process, may not be reached 
while in the hands of the pension commission to 
satisfy an award of alimony. Fischer v. Fischer .. 

An employee retired on pension by city while on sick 
leave is not entitled to sick leave pay after re- 
tirement. Fant] v. Newark. ......<<+ccceaseca: 

N.J.S.A., 11:24A-3, the “sick leave” statute, applies 
only to authorized absence from duty and where 
there is no duty, as by virtue of pensioning, the 
benefit cannot be claimed. Fantl v. Newark ..... 

There is no employee—employer relationship be- 
tween a pensioner and his former employer. 
Pant) wv. Néwasle:< 5. ccccicxs0 nek aneacudenaee 

A pension payable under R.S. 43:16-1 et seq. is not 
immune from an order for alimony deductions 
where alimony has been ordered against the 
pensioner. Fischer Fischer 

PLEADING 

Lack of legal capacity is a matter of defense and ex- 
istence of capacity need not be affirmatively 
pleaded in the complaint. State v. Lefante ...... 

Statutory offenses or causes of action need not be 
pleaded literally; pleading may be according to 
legal effect and is sufficient if it fairly apprises 
the adverse party of the essential facts of the 
complaint against him. State v. Lefant .......... 

PRACTICE 
Summary judgment for tenant, under Rule 3:56-3 
and 4, for amount of actual rent overcharges, is 
not election of remedies and does not bar further 
prosecution of the actions for recovery of the 
treble damages demanded therein. Martin v. 
EAPAON ois sa wae acta ccexacioe gamageen ee 
order for summary judgment under Rule 3:56-4 
on part of an action is interlocutory, does not 
constitute an lection or estoppel, and does 
not bar further prosecution of the action. Martin 
v. Mazzotti 
Notice of application for review of surrogate’s judg- 
ment served and filed after the time permitted 
by the Rules cannot be brought within time 
through application for leave to file same nunc 
pro tunc as of an earlier date. Filing nunc pro 
tunc is usually permitted where the court itself 
is at fault and may in some cases be permitted 
where the party himself was at fault but never 
so as to disturb a status or impair rights. In re: 

Hefistedt: «occcacvcsa daesuicoceecuuniar eee 

Filing nunc pro tunc as of an earlier date cannot be 
ordered of a notice already filed on a later date. 

Ii. fe: HHORStERE oes ced cncvcvusauesaces 

In view of the provisions of Rules 5:3-4 and 3:6-1 it is 
questionable whether application for review of 
surrogate’s judgments may be made under Rule 

3:60-2 after the time limit fixed by Rule 5:3- 

In re: Hoffstedt 

While under the new Constitution and Rules equit- 
able issues are to be tried with the legal issues 
in the Law Division where suit was instituted 
there, this does not create a right to trial by 
jury of such equitable issues. Asbestos v. Martin 

A cause initially properly brought in the Chancery 
Division should not be dismissed merely because 
on trial it develops the proper remedy is at law. 
Perlstein v. Pearce etials: «52 vscccns consuwecses 

There is no duty to disclose the names of witnesses 
discovered after answering interrogatories as to 
the names of witnesses intended to be tried. At- 
lantic v. Schwimmer 

Dismissal under Rule 3:41-2 at close of plaintiff's case 
is judgment on merits unless court orders other- 
Wise: TWirG2 WAR: G « <<:ccuisdn ccnceaucueenneeaen 

On motion for summary judgment under Rule 3:56-3 
court may properly consider not only the plead- 
ings but also unanswered supporting affidavits. 
In Re: Ward 

An attack on the validity of a document asserted as 
a defense, on the ground it was fraudulently pro- 
cured, may be made in the same cause and need 
not be the basis of a separate cause of action. 
Flanigan v. MeReQly oic«:s ccc ce si nawneuenmaaees 

Any judge of the court in which a writ of attachment 
was issued exparte may order the same quashed 
where it was improvidently issued. Whiteman v. 
AMMeMALE <6 ck cecccnnucareceunagecusesaaaeeeen 

Summons issued one day before complaint is filed 
is not thereby a nullity and is sufficient to give 
the court jurisdiction. Ex-Cell-O v. Farmers 

Rule A-22, now R.R. 1:31-2 authorizing the court to 
place a case on the Military List applies only 
where a party to the cause is in military service. 
Campbell v. Mestic 

PRICE FIXING 

A court of equity may not enjoin a nondssenting 
nonsigning retailer from selling a commodity not 
affected by a public interest below the fair trade 
prices fixed by the manufacturer. Lionel Corp v. 
Grayson-Robinson Stores 

The McGuire Act is ineffective to make price fixing 
schedules established by a manufacturer of a 
commodity not affected by a public imterest 
binding on nonsigning retailers. Lionel Corp v. 
Grayson-Robinson Stores 

PRIVILEGE 

While the attorney client relationship and privilege 
cannot arise where the advice sought relates to 
accomplishment of a criminal or fraudulent pur- 
pose, it may arise where the advise sought relates 
to already accomplished offenses or acts for which 
the client fears prosecution may result though 
none has been yet initiated. In re Selser ........ 

(Continued on next page) 
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Communications by a client to his attorney acting as 
such for the purpose of securing legal advice, 
made in confidence, are privileged and may not 
be disclosed by the attorney unless the privilge is 
waived by the client or if he be dead, then by his 
personal representative. In re Selser ........... ee 

The attorney-client privilege is for the benefit of the 
client and waiver thereof rests with him; the at- 
torney is duty bound to assert the privilege 
where applicable unless waived by the client. 
tate 47 MOSORNO: nis bc oaccedssinesicaeseeessces 383 

Attorney-client privilege may possibly not extend to 
concealment by attorney of the identity of his 
client. State v. Toscano .......... ee eer averes 383 

An attorney or witness may not withhold assertion 
of privilege against self-incrimination or of at- 
torney-client communication, testify falsely, and 
then seek immunity from prosecution on ground 
information was privileged. State v. Toscano .... 383 

A Prosecutor is not immune from liability for mali- 
cious prosecution or malicious abuse of process 
where for personal reasons he acts in a man- 
ner in excess of and distinct from his required 
official duties. Earl v. Winne et als .............. 451 


PROBATION 


Suspension of sentence is implied where court places 
defendant on probation; the use of formal lan- 
guage of suspension is not indispensable. Adamo 
SAPNA NNO o cniy 5,3; ous chs eho ms SSSR Tn Tore! S ore aero 413 

“Where payment of a fine is imposed as one of the 
conditions of probation and not as a separate sen- 
tence, payment of the fine does not terminate 
the probation and does not bar prosecution and 
sentence for violation of other conditions of 
probation. Adamo v. McCorkle ............-... 413 

Held, sentence that defendant be placed in probation 
for 5 years on terms stated and in addition be 
fined $500, is one making the fine merely one of 
the conditions of probation and not a separate 
sentence, even though sentence is not expressly 
suspended. Adamo v. McCorkle .............-. 413 


PROCESS 


A foreign corporation which did business in New 
Jersey when the cause of action arose is subject 
to the jurisdiction of our courts in a cause aris- 
ing out of such business and may be served in 
such cause by serving an officer here in accord- 
ance with our statutes though it has since ceased 
to transact business here. Mayflower v. Thor .... 126 


PROSECUTORS 


A Prosecutor is not immune from liability for mali- 
cious prosecution or malicious abuse of process 
where for personal reasons he acts in a manner in 
excess of and distinct from his required official 
duties. Earl v. Winne et als ..............0.+: . 45) 


QUIET TITLE 


Action to quiet title is not maintainable by one who 
claims legal title and is not in possession; remedy 
is by action in ejectment. Perlstein v. Pearce et 


ale 
AIS cv ese diver ecw ceeer Poe reece Sewer eeesecos 


RAILROADS 


The Courts have jurisdiction in disputes between 
railroad employees and their unions in proper 
cases and can issue temporary restraints to pre- 
serve the status quo. Naylor v. Harkins ..... ee || 

The Railway Labor Act confers on the National Rai!- 
way Adjustment Board jurisdiction over disputes 
between employees and carriers but not over 
disputes between employees and their unions 
which may incidentally affect employment. Nay- 

IGT Wh, AGUNG) wae ae seen n ewe Caw awsiesea easiest 67 

Railroad using terminal of another as its station is 
liable for negligence in maintenance thereof 
where railroad’s passenger is injured thereby in 
alighting from train. Horelick v. Penn R. R. ..... 354 

An I.C.C. tariff limiting liability of ticket selling car- 
rier in event of injury on lines of connecting car- 
rier has no application to injury in a terminal 
owned by another but used by the ticket selling 
carrier as its station. Horelick v. Penn R.R. .... 354 

A railroad cannot relieve itself of its obligation to 
furnish a reasonably safe means of egress for its 
passengers, by merety using as its means facili- 
ties under the ownership and control of an- 
other. Horelick v. Penn R.R. ............... eo 


REAL PROPERTY 


Reservation in deed which is inconsistent with the 
grant is void. Kirsch v. Manasquan .........--- 
Correction of defect in title after time set for closing 
where time was made of the essence is unavail- 
ing. Karb v. Spary Beach ..........ccessseeeee- 27 
Where contract provides title will be insurable by a 
designated title company and such company re- 
fuses to insure without exceptions for encroach- 
ments there is no performance by vendor and 
contract is not enforceable though the encroach- 
; ments were shown on the Plan referred to in the 
+ contract. Karb v. Spary Beach ...............-- 27 
RIS. 40:55-15 as amended in 1951 cannot constitution- 
; ally apply to conveyances made prior to its 
i amendment as it would be impairing the obliga- 
tion of contract and taking property without due : 
process. Newark v. Padula .......... Patents es 50 
The 1951 amendment to R.S. 40:55-15 authorizing a 
municipality to maintain an action to invalidate 
a conveyance of part of a subdivision made with- 
out prior approval of the subdivision is not re- 
troactive. Newark v. Padula ................+-- 30 
Long continued public user of lands as part of a road 
is itself proof of abandonment to the public. At- 
lavitie ATA DINECIOT .25 clic psa soisawies eee Aneel 90 
A fee may be reduced to a lesser estate by language 
following the words creating the fee. Wall- 
Ieee 57, GRMTMBONL 3.6 csecic. 5 cis os. ow ase » wise wee oes 142 
An estate in fee limited over to another on the hap- 
pening of a contingency which may or may not 
occur is an estate on conditional limitation, and 
the estate limited over on the occurrence of the 
event, if by will, is an executory devise, both of 
which are recognized in New Jersey. Wallhauser 
RINE oc Ss wisn yw uteovieianipis beh wee see oes 142 
Action to quiet title is not maintainable by one who 
claims legal title and is not in possession; remedy 
is by action in ejectment. Perlstein v. Pearce et 
BS pete ha en Oo vats asst acai sw IEC ee a beets 
An agreement of a grantor to complete an unfinished 
building on the premises to be conveyed is so 
far collateral to the conveyance as not to be 
merged in the deed. Weinberg v. Wilensky .....- 242 


by the deed except as to collateral and indepen- 
dent covenants not relating to title, possession or 
quantity .of land or emblements. Weinberg v. 
WEEE occas nn cate sand Sento eT rere 
Acceptance without protest of building erected under 
a contract bars recovery for any known or dis- 
coverable defects or deviations from the contract 
but does not bar recovery for latent defects or 
deviations subsequently discovered or discover- 
able if seasonable notice thereof is given. Wein- 
BEES 7 WVRRCMANEON 9 oo is nla donee Gos nits saison ere ae 
Where there is an unpaid balance under a construc- 
tion contract the claim of an owner who expends 
money to complete structure after default of the 
contractor is superior to that of stop notice 
claimants. Falcone v. Pasquale ................. 
Payments made by the owner to the contractor or 
materialmen or others in advance of the sched- 
ule called for by the building contract are made 
at the owner’s peril and will remain a part of 
the fund for stop notice claimants unless the con- 
tractor before the filing of the stop notice has 
completed the work necessary to justify that 
payment under the building contract. Falcone v. 
PABGMONE: ¢ 0 5: sicatmidla out nie basen ep eee am eos eal 
An owner may not fraction the scheduled payments 
called for in the contract and pay a portion of an 
instalment predicated on the completed part of 
the particular phase of the work; such payment 
is an advar.ce payment not valid against stop 
notice claimants. Falcone v. Pasquale .......... 
An owner of property has no cause ef action against 
an agency which is the alter ego of the state, such 
as the Turnpike Authority, for damages to his 
property from the taking thereof by the agency, 
except through condemnation proceedings. 
Muszynski v. N.J. Turnpike Authority .......... 
It is no longer necessary for a grantor desiring to 
create a joint tenancy between himself and an- 
other to convey to a third person who in turn 
reconveys to grantor and the joint tenant de- 
SING. LADS: VEASTOWES: oop ia.cotetacre da Soe eeedeee 
A deed conveying to the grantee an “undivided one 
half-interest as joint tenant” the habendum read- 
ing “as joint tenant with (the grantor) and not 
as tenant in common” creates a valid joint ten- 
ancy between the grantor and the grantee. Lipps 
RETIN son. dia we wskcqcarod hs Sete ee DSR Se UO 
judgment indexed in the Superior Court under a 
first name of the judgment debtor different and 
distinct from his real first name does not con- 
stitute a lien on the debtor's real estate as against 
a subsequent purchaser or encumbrance for val- 
ue without notice. Venetsky v. West Essex ...... 
A widow of a husband who was a purchaser of lands 
under an executory contract acquires no dower 
right in the lands against a mortgagee already of 
record who subsequently foreclosed; her right, 
if any is only in equity to redeem pro tanto. 
Jeffe v. Zilinski et al ...... aT ee 
The extent if any, and attributes of a widow's dower 
in the husband's equitable interest as purchaser 
under an executory contract for the sale of lands 
not determined. Jaffe v. Zilinski et al .......... 
REFORMATION 
In action for reformation for mutual mistake or for 
unilateral mistake induced by inequitable con- 
duct of the defendant burden is on plaintiff to 
establish his case by clear and convincing evi- 
dence. Asbestos v. Martin 
Reformation being an equitable issue determination 
thereof is for the court unless Rule 3:39-1 has 
been invoked by the court. Asbestos v. Martin 
REIMBURSEMENT 
Where a party seeks reimbursement for consequen- 
tial damages sustained by reason of alleged 
breach of warranty, he must, by evidence which 
naturally and logically leads to such conclusion, 
establish that the consequential damage was a 
natural and proximate result of such breach. 
Heath v..\Channel Lumber ‘Co: 234.660 scccec0eaed 
RELEASE 
A general release of a claim given to one mav con- 
stitute a bar to action against another for the 
same claim where the release was bargained for 
and intended as an extinction of that claim. 
Atlantic ‘v. Schwimmer i. isis. sscaaeusewe tens 
RENT CONTROL 
State Rent Control Rules and Regulations ........ 
State Rent Control Act and Regulations Issued 
Thereunder By Chester K. Ligham, Director of 
the Office of Rent Control «2.5 < 6 o.ecseaecaes ce 
Rent Control Regulation Change 
RES ADJUDICATA 
A finding of compensable accident on an employee's 
claim is res adjudicata in a subsequent action by 
the employee’s widow for death benefits under 
the act. Hagerman v. Lewis .................... 
A judgment based on a stipulation entered into for 
the purposes of that case is not res adjudicata. 
Pt anie VEADICOON sis oss g Sack Seine ee eowien 
An adjudication of the right to tax is only res adjud- 
icata where the issue has been fully litigated and 
precisely the same facts and questions of law 
were involved. Atlantic v. Director ............ 
A judgment in favor of an unincorporated club is res 
adjudicata as to all the members thereof on the 
same claim or cause of action. Re: Supreme 
Gr Pg ee sce ie an © a Ce 
Judgment in favor of unincorporated club in action 
charging it with negligence is res adjudicata in 
subsequent action against individual member 
charging him with same negligence where he 
acted only as club member. Re: Supreme Court. 
Bango v. Ward Wik 
The Workmen's Compensation Division has no au- 
thority to determine the rights of respondents as 
against each other and a finding of joint employ- 
ment is hence not res adjudicata in subsequent 
action by one respondent against other for con- 
tribution. New Amsterdam vy. Popovich ........ 
A judgment in favor of plaintiff against several de- 
fendants is not res adjudicata of and does not 
determine the rights of the defendants inter sese. 
New Amsterdam v. Popovich .................. 
A judgment on an accounting is within the res ad- 
judicata doctrine but the doctrine does not apply 
where fraud by the fiduciary is asserted. Donelly 
v. Ritzendollar 
RESCISSION 
An assignee chargeable with notice of the existence 
of an equitable interest of another in the property 
or right assigned, takes subject to that right. 
Driscoll v. Burlington 


> 


entitling a party to restitution, a constructive 


trust is imposed in his favor giving him the bene- 
ficial interest in the property, and a finding that 
he has an adequate legal remedy affects only the 
procedural matter of specific restitution. Driscoll 
VuESEPUIBIOR. cos. ct tes sero eR So oe we ESE 381 


RES IPSA 


The res ipsa loquitur doctrine is applicable where an 
automobile in the exclusive control of defendant 
unexplainedly crosses the highway to the left 
side and strikes a pole. Bevilacqua v. Sutter ... 249 

The allegation and proof by plaintiff of specific acts 
of negligence of the defendant does not preclude 
his additional reliance on the res ipsa doctrine 
where it is applicable. Bevilacqua v. Sutter .... 249 

Plaintiff makes out a prima facie case when he 
establishes a case within the res ipsa doctrine. 
Bevilacqua vino wer ox cients access s ain dieiaw ieee 249 

The res ipsa loquitur doctrine, where applicable, 
permits the jury, not the court, to draw an infer- 
ence of negligence, and does not, though unre- 
butted, in itself justify the court in setting aside 
a verdict for the defendant. Hartpence v. Gouleff 339 


RULES 


New, Revised @ Amended: .......5:..6cs00s0dsaseoeees 93 
PA UEGY a 1s 5 Ton um ee le I a RT Pe eres ER Maes Retin of 201 
New Rules and Amendments ...................... 225 
Supreme Court Splits on Application of Rule Making 
Power in Hschéat ‘Cases. c..ccces ce ckicce ns ccaoes 101 


The Rules of Court do not govern time for appeal to 
County Court in Workmen’s Compensation cases 
as such appeal is not a step in the cause but the 
initiation of the cause in the judicial system. 


Lamastra v. Montgomery Ward ................ 103 
Procedure Under Rules of Court in New Jersey, by 
BUOBOBC TIE ORIEN ese: con Gare ees Ones wie sig a eae 109 


Dismissal of action for failure to issue summons 
within the time allowed by Rule 3:41-2 held 
abuse of discretion where delay was primarily 
caused by delay of Clerk of Court in issuing 
necessary certificate of commencement. Nitti 
VV: GOB Seta — ss puss eaters aie ieee celal sist a iene 118 

The provisions in P.L. 1949 requiring issuance of 
summons in mechanic’s lien action within 5 days 
after filing complaint is a procedural provision 
and hence gives way to the Rules of Court. Nitti 
Vi MID ESSPEEAN GO) esc c-chy cate ee auuslten sincere oe ere eis 118 

Matters of procedure and practice in the municipal 
courts are governed by the Supreme Court Rules 
which supersede any inconsistent statutes. State 
v. Ahrens 

R.S. 39:5-25 and 39:5-8 are superseded by Rules 
8:4-l(a) and 8:4-3 respectively and the other 
pertinent Rules in Part 8 such as 8:1-1, 8:3-2, 
$:3-3 and 8:10-1..State v. Ahrens: ...5< 660340050. 125 

One arrested by an officer without warrant may be 
subsequently charged with drunken driving and 
given a summons in the form prescribed by the 
rules (Uniform Traffic Ticket) and may be tried 
thereafter on the date to which the magistrate 





adjourned the hearing. State v. Ahrens ......... 125 
Summary Review of Changes Embodied in Tentative 
Draft of Revised Rales: cos c.ss cc kas coves h esses 201 
Analysis of Changes in the Revision of The Rules 
Governing Phe Courts: 2c. sac. cet clonlnegovcen as 305 
Civil Practice Under the Revised Rules of New 
Jersey—A Digest, by Saul Tischler ............. 361 


SALES 


The implied warranty which arises from buyer's 
making known to seller the purchase and reli- 
ance on the seller’s skill is only that the goods 
will be reasonable fit for the purpose stated. 
Marko v. Sears .. 

Action for damages for personal injuries resulting 
from breach of warranty may be maintained by 
the purchaser though there has been a rescis- 
sion and repayment of the purchase price. Marko 
Vp MBCAUS. oy cranes cote cata sha eens, eat tora ae 43 

An infant has no cause of action for breach of implied 
warranty arising from sale of food to his parents 
which they in turn fed him. Jurman vy. Madison 
So (SCO WATIPSIOUR | So cy cae crceeyiatsiielca outed slates 169 

Liability of a defendant for breach of warranty can- 
not be asserted by one who has not had any con- 
tractual relations with him. Jurman v. Madison 
GLISCHWALRZSIERR on cc heen ee veuiewio wens tauk no's 169 

Parent who purchases foods containing foreign sub- 
stance may have cause of action against seller on 
breach of warranty for loss actually sustained as 
result of such breach, including medical bills for 
infant son injured thereby. Jurman v. Madison 
GE UEC WATERSPOUN 5 ates h-rc.srcice sea nb sad a halen 1693 

Where, pursuant to oral order or contract, seller 
packs merchandise ordered in cartons for the 
buyer to pick up, title passes to the buyer at the 
time of packing. Diepeveen v. Vogt ........... 322 

Warranties, expressed or implied, made at the time 
of entering into a contract to sell, cannot be 
effectually disclaimed by a disclaimer of war- 
ranties inserted in an invoice issued to buyer at 
time of delivery and signed by buyers as receipt 
for delivery. Diepeveen v. Vogt ................ 322 


SELF INCRIMINATION 


The privilege against self incrimination is a personal 
privilege which is waived if not asserted by the 
witness. State v:. Foscano: .....c606scec see ceane 383 


SENTENCE 


A sentence to State Prison for criminal contempt 
must be for a maximum and minimum term as 
required by N.J.S.A. 2A:164-17. State v. Janiec .. 127 

A contempt in facie curiae is a misdemeanor subject 
to the same provisions as to sentence as other 
misdemeanors. State v. Janiec ................. 12) 


SEPARATE MAINTENANCE 


In action for separate maintenance where adultery 
of husband is relied on as constituting cruelty 
justifying separation, the primary concern is the 
mental effect of defendant's conduct upon the 
wife in relation to the issue of extreme cruelty. 
DOREEZ: Ve SIORIZ sictocorcs cn '5 > salou atalino eres 179 

In action for separate maintenance based on separa- 
tion caused by cruelty, plaintiff must establish 
that defendant’s conduct endangered her life or 
health and subjected her to such discomfort and 
wretchedness as to incapacitate her from dis- 
charging the duties of a wife and compel her to 
separate from him. Jonitz v. Jonitz ............ 173 

In action for separate maintenance under the statute 
there must be proof that the husband has refused 
or neglected to provide for the wife. Stultz v. 
ST oe ee aOR IME. Cina COC eee Pee eam oteEe 454 

(Continued on next page) 
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SET OFF 
The State cannot set off an unrelated claim for taxes 
against moneys held by it owing to a contractor 
for public housing work. Nat’! Surety v. Barth 
etc. et als 
SETTLEMENT 
Caveators’ withdrawal of bona fide contest of the will 
is sufficient consideration for a settlement agree- 
ment and needs no prior court approval where 
the parties are competent. De Caro v. De Caro .. 
Settlement of a claim for payment under a contract 
for work done does not estop the payer from sub- 
sequently asserting a claim for breach of war- 
ranty in the doing of the work unless such claim 
was raised and included in the settlement. Me- 


Ghanieat Wo General. 6253.0 56 o5 essie~ soe ea Renee 
SICK LEAVE 
N.J.S.A. 11:24A-3 the “sick leave” statute, applies 


only to authorized absence from duty and where 
there is no duty. as by virtue of pensioning, the 
benefit cannot be claimed. Fantl v. Newark 
An employee retired on pension by the city while on 
sick leave is not entitled to sick leave pay after 
retirement. Fant] v. Newark 
SOCIAL SECURITY 
Social Security Resolution 
to A.B.A. 
SPECIFIC PERFORMANCE 
While specific performance may 


and Statement Presented 


be denied where the 


inadequacy of consideration is so gross as to 
shock the court’s conscience. court will not in 
considering sufficiency under settlement agree- 


ment pass on likelihood of success of a comprom- 
ised bona fide claim. De Caro v. De Caro 
An executor named in a will who has no duty 
other than to distribute the assets may not 
maintain an action for specific performance 
against the estate of the survivor where the 
legatees oppose same and the survivor has left a 
subsequent different ank of Bogota v. Hess 
a1 2B Mie se a aL ay ane ev enn ea Oa. bel ears Ey. 
Interest of executor by »#f commissions he would 
receive if he Ceieticdat: as such is not sufficient 
interest to entitle him to bring action for specific 
performance of an agreement to make a will in 
which he was named executor. Bank of Bogota 
PROSRSC PR GISS acs ciara acy ala'o sie a eee s oaaa wentee 
STATUTE OF FRAUDS 
An oral agreement of employment for a term of one 
year to commence on a date subsequent to the 
agreement is within the Statute of Frauds even 
though it provided the employee could quit at 
any time. Deevy v. Porter 
STATUTES 
Municipal powers conferred by one act are not to be 
deemed abridged »y other acts in the absence of 
most cogent evidence of such legislative intent. 
United Advertising v. Raritan 
The title of a statute limits the enacting clauses so 
that a construction which would give the statute 
a Cirect effect beyond the object expressed in the 
title must be rejected. Wasserman v. Klahre 
Statutes affecting substantive rights are not con- 
strued to operate retrospectively in the absence 
of a clear expression of such intent. Newark 
Vi, PAGS 2205 an ees rs 
Where statute creating right specifies the remedy. 
that remedy is exclusive. Ash v. Mestice 
Rule of ejusdem generis applied so that words 
other kinds of business” held to embrace only 
businesses similar in nature to those listed and 
gg so before these general words. Salomon 
. Jersey City 


joint 








Was 
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A statute should not be given an arbitrary construc- 
tion according to the strict letter, but one that 
will advance the sense and meaning fairly de- 
ducible from the context. , Fischer 

STOP NOTICES 

An unexplained over demand in a stop notice is fatal: 
the duty is on the claimant to establish that the 
excessive demand was due to honest mistake and 
not to design or carelessness. Falcone v. Pasquale 

An owner may not fraction the schedule payments 
called for in the contract and pay a portion of 
an instalment predicated on the completed part 
of the particular phase of the work; such pay- 
ment is an advance payment not valid against 
stop notice claimants. Falcone v. Pasquale 

Payments made by the owner to the contractor or 
materialmen or others in advance of the sched- 
ule called for by the building contract are made 
at the owner's peril and will remain a part of the 
fund for stop notice claimants unless the con- 
tractor before the filing of the stop notice has 
completed the work neces to justify that 
payment under the building contract. Falcone 
Vo aS aler cs Searls s BH an eevee bea ene weateoes 

Where there is an unpaid balance under a construc- 

ion contract the claim of an owner who expends 
money to complete structure after default of the 
contractor is superior to that of stop notice claim- 
ants. Falcone v. Pasquale 

IARY JUDGMENT 

On motion for summary judgment under Rule 3:56-3 
court may properly consider not only the plead- 
ings but also unanswered supporting affidavits. 
In Re: Supreme Court. Bango v. Ward 
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A summons 
positive and unequivocal intent to issue it. Nitti 


is not “issued” until there is absolute. 
DeStefano 
Mailing of summons to clerk instructions to file. 
seal and return it so service can be made is not 
issuance of summons. Nitti v. DeStefano 
Dis missal of action for failure to issue summons 
vithin the time allowed by Rule 3:41-2 held 
abuse of discretion where delay was primarily 
caused by delay of Clerk of Court in issuing 
necessary certificate of commencement. Nitti 
Mi GRUBER ooo fee ese aceia oe) d+. grvvareiaconeum ra DES noes 
mmons issued one day before complaint is filed is 
not thereby a nullity and is su fficient to give the 
court jurisdiction. Ex-Cell-O v. Farmers 

AX rig are 
A judgment based on 
the purposes of th 

Atlantic v. Director 

An adjudication of the right to tax is only res adjudi- 
cata where the issue has been fully litigated and 
precisely the same facts and questions of law 
_ were involved. Atlantic v. Director 
The right to “audit and verify” the tax return under 
R.S. 54:31-51(d) includes the right to append 
notations of the Director’s conclusions. Atlantic 
Director 
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Requirement of R.S. 54:2-16 that the board shall file 
written findings of fact is satisfied when board 
hears matter and then one member prepares 
findings and conclusions which are formally 
adopted by the majority. Atlantic v. Director ... 

The Division of Tax Appeals cannot determine the 

constitutionality of a statute. Todd v. Hoboken 
ssments are presumed to be correct and burden 
is on taxpayer to overcome the presumption by 

definite, positive or certain testimony. Todd v. 

13 CL CY Se er pee cores peMen | Nomen (Se cart ine Re 

R.S. 40:52-1 and 2 authorize a municipality to impose 
license fees only on such businesses as are in- 
dicated therein and then only as or incident to 
regulation. Salomon v. Jersey City ............. 

A municipality may impose only such taxes as are 
authorized by the legislature. Salomon v. Jersey 
RU st 5 asta SIs hive or acereiag Rida ae eee 

A municipality may not under R.S. 40:52-1 and 2 im- 
pose a license tax on businesses solely for rev- 
enue purposes. Salomon vy. Jersey City 

A transfer of intangible personal property in trust 
under an irrevocable trust executed and de- 
livered by the transferor while a non-resident 
where the sole right retained was the right to 
receive the income or dividends from the prop- 
erty transferred, is not subject to transfer in- 
heritance tax even though the transferor subse- 
quently moved to thi i 
ton v. Neeld mS 

The Effects A Misdirected Statutory Notice Has Upon 
Jurisdiction of the Tax Court By Porter E. 
FRA EIRGAD oo sera; 0's e324. 9 Kove bow ea a eM So ae 

Redemption of Stock to > Pay Death Taxes Section 115 


Asses 





(g) (3) By Martin L. Fleischman, C.P.A. ........ 
The Elements of Transferee Liability By Harold 
Kamens & William A. Ancier .................. 


Stockholder Estate Problems in Closed Corporations 
By Samuel J. Foosaner 
Appellate Rights of the Income Tax Payer By Sam- 
uel S. Starr 
Personal property of a lessee of space in a public 
warehouse, where no warehousing or bailment 
is involved, is not exempt from taxation under 
R.S. 54:4-3.20. Jersey City v. Liggett & Myers .. 
The exemption from personal property tax contained 
in R.S. 54:4-3.20 applies only to goods stored in 
a public warehouse where the warehouseman 
has possession of the goods as bailee. Jersey City 
v. Liggett & Myers 
TRIAL 
Objections to charge should be made before the jury 
retires with opportunity to make such objections 
out of the hearing, but not necessarily out of the 


presence of the jury. Zurcher v. Modern ....... 
It is improper for a prosecutor to ask a witness 
whether he has been convicted of certain crimes 
if in fact he has knowledge that no such convic- 
tions exist. State v. Greely & Deady ........... 
An Antidote for Insurance Mistrials by Victor H. 
Sh casa ol ncyeataelsralece (ote haeteheorncme matte ata 


Framing of issues by pretrial does not relieve plaintiff 
of burden of establishing a prima facie case where 
liability is denied by defendants. Garfield Trust 


Cascus TF elelinian: CM AIS «6.5.3.0 5 nada cus oemeunr ans 
Coercion of a jury is not permissible in any degree. 
RRR RROD ers cera 0.0 Carga a9 Sw aah ace oe ee 


The judge may allude to all the factors making agree- 
ment on a verdict desirable including the econ- 
omic factors; but such an instruction is funda- 
mentally deficient unless the jurors are told that 
none should surrender his personal convictions 
tec that end. In ve Stevi. .... «0c swe ceaeedecuces 

The use of and qualifications of an interpreter are 
matters for the discretion of the trial court, to be 
reasonably exercised. Kopitnikoff v. Lowenstein 

Where in response to a notice to produce, a party 
produces the statement demanded and on its ex- 
amination by his adversary insists that it go in 
evidence without qualification as his opponent's 
exhibit. which is then done, the statement be- 
comes substantive evidence of all it contains. 
Kopitnikoff v. Lowenstein 

Improper evidence admitted 
be given its full probative 
Lowenstein 

While under the new Constitution and Rules equit- 
able issues are to be tried with the legal issues in 
the Law Division where suit was instituted there. 
this does not create a right to trial by jury of 
such equitable issues. Asbestos v. Martin 

Reformation being an equi issue, 
thereof is for the court unless Rule 3:39-1 has 
been invoked by the court. Asbestos v. Martin .. 

It is highly improper for the prosecutor in summation 
to comment on matters outside the evidence. 
State v. Bogen and Lieberman ................. 

Broad latitude is allowed in summation but comment 
by counsel must be restrained within the facts 
shown or reasonably suggested by the evidence 
adduced. State v. Bogen and Lieberman 

In the interests of justice, opening and closing state- 

ments of counsel will under the Revised Rules be 

made a part of the stenographic record to be 
taken. State v. Bogen and Lieberman 
sular matter having a tendency to improperly 
influence the jury, which gets to the jury. does 
not necessarily require a mistrial where it 
comes to light in time for the parties and the 

Court to avoid or correct it and the Court does 

in fact take adequate steps and give adequate 

instructions to counteract the improper influence. 

State v. Vaszorich et 

Held, Court in taking away 
jurors to disregard same, 
judicial effect thereof, and mistrial 
required. State v. Vaszorich et als 

Holding of court sessions until 9 P.M. does not vio- 
late constitutional guaranty of representation by 
counsel. State v. Vaszorich, et als 

A presumption is not evidence to establish the pre- 
sumed fact and hence is not to be considered by 
the jury; it is merely a rule of evidence for the 
trial. Flanagan v. Equitable Life 

The presumption against suicide goes out of the case 

when the case is given to the jury and is not to 

be considered by them. Flanagan v. Equitable 
| (RN ea er Pa er  ethw Ree oe ke 
matter of reading any portion of the testimony 
given in a case, to the jury after it has returned, 
is one resting in the discretion of the court; the 
jury is ordinarily obliged to rely on its recollec- 
tion of all testimony. Higgins v. Polk 

The granting or denial of a motion for continuance 
because of aroused public opinion is in the dis- 
cretion of the trial court. State v. Orecchio 


without objection may 
effect. Kopitnikoff v. 
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Reference in charge to inapplicable statute is not 
ground for reversal where charge submitted only 
correct issue to jury. State v. Toscano 

A motion for mistrial is directed to the court’s dis- 
cretion and should not be granted unless the 
harm asserted is ineradicable by instruction to 
the jury. State v. Witte 

Absent a specific request, a curative instruction is 
not ordinarily the duty of the trial court where 
a mistrial is refused. State v. Witte 

It is improper for the State to suggest at trial that 
defendant’s counsel was attorney for other known 
criminals and was in league with violators of the 
law; however such suggestion here held not to 
constitute plain errer justifying reversal or 
harmful error justifying reversal for failure to 
grant mistrial. State v. Witte .................. 

Where an irregularity by a juror occurs and the 
Court and counsel after inquiry find the explan- 
ation satisfactory and counsel does not move for 
mistrial but continues with the trial, there is no 
reversible error by the court. Lawrence v. Tandy 
& Allen 

TRUSTS 

The Prudent Man Investment Statute is constitu- 
tional and applies to trusts created prior to its 
enactment where the trust contains no expressed 
intention to the contrary. Fidelity Union v. Price 

Where the trust instrument is silent as to investment 
powers or as to the time at which the trustee's 
investment powers are to be fixed, the trustee 
may invest in any investments legal or lawful at 
the time of investment. Fidelity pee v. Price 

Payments of counsel fees by trustees without prior 
court approval is at their risk and will subject 
them to a surcharge if the court thereafter finds 
the payments excessive. Gardner v. Baldi 

In prac pe the value of services rendered by 
counsel, the court considers the legal ability of 
the attorney, the amount of work done, the skill 
employed, the success of his efforts, and the 
amount involved. Gardner v. Baldi 

Where reasonableness of counsel fees paid by trus- 

tees is attacked, burden is on trustees to sustain 
same. Gardner v. Baldi 
2:124-16 declaring funds paid to a contractor 

trust funds for materialimen and laborers and 
making it a misdemeanor for the contractor to 
use them otherwise does not directly impose a 
civil trust though it might give rise to appropriate 
civil remedy under general principles of law or 
equity. Wasserman v. Lahre 
N.J.S.A. 2A:44-148 impresses a trust for laborers and 
materialmen on money paid by the State to the 

Contractor but not on funds still in the hands of 

the State. Nat’l Surety v. Barth etc., et als 

The Public Housing Act makes funds appropriated 
thereunder an eyuitable trust for the payment of 
contractors, laborers and materialmen perform- 
ing work or supplying materials for public 
housing projects. Nat’l Surety v. Barth etc, et als 
Moneys received or allocated for a certain purpose 
become impressed with a definite trust to be 

disbursed for that purpose only. Nat’! Surety v. 

Barth etc., et als 

Trustees surcharged for fees and compensation re- 
ceived without court approval from trust and 
from corporation controlled by the trust. Behr- 
man, et als v. Egan, et als 

Trustees will be surcharged for accepting iess than 
contract price for sale of realty from responsible 
vendee and for loss resulting from accepting 
certificates at face value in payment of purchase 
price where contract provided for cash price. 

Behrman et als v. Egan 

Trustees will be surcharged for loss resulting from 
acceptance of certificates at face value as set off 
against debts due the trust without investigation 
of the ability of the debtor to pay in cash in full. 

Behrman et als v. Egan 

Provisions in trust agreement exculpating trustees 
from liability are strictly construed so that the 
trustees shall remain liable to the cestuis for 
losses resulting from negligence in the adminis- 
tration of the trust. Behrman et als v. Egan 

Purchase of mortgages by a trustee in its own name 
for assignment in whole or through participation 
certificates to various trusts managed by it is 
not self dealing justifying a surcharge in absence 
of any profit making by the trustee or proof that 
it was thereby subjected to temptation to act for 
its own advantage. In Re: Neuse 

Where trustee agrees with beneficiaries as to com- 
missions it will charge it is bound thereby and 
‘annot charge commissions thereafter authorized 
by Jaw: bv Re: Neuse. i5. ci s0s cen ass eeees 

While the court will not ordinarily concern itself 
with details of the administration of a trust or 
interfere with the actions of trustees clothed 
with discretion, it will intervene to enjoin pro- 
posed actions by trustees which will do viclence 
to the trust purposes. Englewood v. Allison, et als 

A minor may be a trustee. Hooton v. Neeld 

A fiduciary will not be allowed to retain his office 
where in a matter of overwhelming importance 
to the estate in his charge, he is opposed to the 
estate in a private cause of his own. In re Kolheck 

Where there is a rescission or unjust enrichment 

entitling a party to restitution, a constructive 
trust is imposed in his favor giving him the 
beneficial interest in the property, and a finding 
that he has an adequate legal remedy affects only 
the procedural matter of specific restitution. 
Driscoll v. Burlington 
assignee chargeable with notice of the existence 
of an equitable interest of another in the prop- 
erty or right assigned, takes subject to that 
right. Driscoll v. Burlington 


UNAUTHORIZED PRACTICE 
Chicago Bar Association Wins Case Against Layman 
for Unauthorized Practice in Condemnation Suits 


UNEMPLOYMENT COMPENSATION 
* An employee retired on pension, against his wishes, 
in compliance with a compulsory retirement pro- 
vision of a collective bargaining agreement, is 
not by virtue of such retirement disqualified for 
benefits by R.S. 43:21-5(a). Campbell v. Bd. 
RREWIGW sc cise a0 xe caannnnoqoanend eae aaa 
The disqualification of R.S. 43:21-5(a) is limited to 
separations where the employee has a choice of 
staving on or leaving and decide» io leave with- 
out good cause. Campbell v. Bd. of Review 
(Continued on next page) 
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Page Twelve 1953 Annual Index 
VENUE 
In criminal contempt proceeding in the Chancery 
Division for violation of a restraining order, the 
venue need not be laid in the county where the 
offense occurred but should be laid in the vicin- 
age or county most accessible thereto. Whippany 
Paperboard v. Lecal 301, et als ................. 3 
A trial for contempt may be had in a county other 
than that in which the contempt occurred if the 
court rendering the judgment contemned had 
statewide jurisdiction. Whippany Paperboard v. 
DOES WRAGNS: cnncubn cio cS eos here Coes Semmens 3 


VERDICTS 
Negligence is not actionable unless it results in injury 
and where negligence is proven but no injury 
is found a verdict of no cause is proper. Watkins 
CA GERS os aa one eee y NSS NcR Se eee em hme 119 
Verdict for wife for personal injuries and of no cause 
as to husband who sued per quod is inconsistent 
and improper where there was evidence of medi- 
cal expenses incurred. Watkins v. Myers ....... 119 
An adequate collective verdict of murder in the first 
degree without recommendation given by the 
foreman is not vitiated by informal responses of 
some of the jurors on a poll of the jury in which 
they fail to designate the degree of murder. State 
VW BSERTACR ORO IS. ohccuscscieoewiceebeccasses mae 226 
A poll of the jury is merely to ascertain that each 
juror individually concurred in the verdict an- 
nounced by the foreman. State v. Vaszorich, et als 226 
VOLUNTEERS 
One who voluntarily assumes a duty or service which 
the law does not impose on him is liable for 
negligence in the discharge thereof but the lia- 
bility extends only to negligence in the perform- 
ance of the duty assumed and to injuries proxi- 
mately resulting therefrom. Gudnestad v. Sea- 
board Coal, Penn. RR & Gerba ................. 314 
WAIVER 
A party cannot waive nor be estopped from asserting 
that the contract is against public policy and 
void in any action brought by the other party. 
Montgomery v. Wilmerding .................... 235 


WAREHOUSES 

The exemption from personal property tax contained 
in R.S. 54:4-3.20 applies only to goods stored in 
a public warehouse where the warehouseman 
has possession of the goods as bailee. Jersey City 
EE Bir SUES © <.5:30'62 95 sic sur eon nee eee eee 450 

Personal property of a lessee of space in a public 
warehouse. where no warehousing or bailment 
is involved, is not exempt from taxation under 
R.S. 54:4-3.20. Jersey City v. Liggett & Myers .. 450 


WARRANTY 

Where a party seeks reimbursement for consequen- 
tial damages sustained by reason of alleged 
breach of warranty, he must, by evidence which 
naturally and logically leads to such conclusion, 
establish that the consequential damage was a 
natural and proximate result of such breach. 
Heath v. Channel Lumber Co. ................. 102 

An infant has no cause of action for breach of im- 
plied warranty arising from sale of food to his 
parents which they in turn fed him. Jurman v. 
Madison & Schwartzstein ..................00 169 

Liability of a defendant for breach of warranty 
cannot be asserted by one who has not had any 
contractual relations with him. Jurman v. Madi- 
SGT Be SCTUWATARSUCUD oso 4 vis dissin cipro de oes Seo 169 

Parent who purchases foods containing foreign sub- 
stance may have cause of action against seller on 
breach of warranty for loss actually sustained as 
result of such breach, including medical bills for 
infant son injured thereby, Jurman v. Madison 
Re SOW OANMESNNN. oe kn oo sna ea se ewrind enwseenitienes 169 








WILLS 

The full age requirement of R.S. 3:2-2 was not ap- 
plicable to wills of personal property made by 
soldiers while in actual military service. In re 
COTTE SES SAS eee oe Ce ES Bs Sere re ere es 

Bequest of right to purchase “. .. all shares of A 
which I may own at the time of my death” held 
to encompass all such shares of A as were held 
by testator individually at making of the will 
though they were thereafter transferred by him 
for income tax purposes to a corporation formed 
and wholly owned by him. In re Armour ........ 35 

Shares held by a corporation wholly owned by testa- 
tor held to be within phrase “which I may own 
at the time of my death” under circumstances 
HRESCHE, 40) CE GASINOUL 6.000% bcs ssn ss soreme 35 

“Intangible assets” as used in will involved does not 
include bank deposits, accounts receivable or 


securities: Im re APMOUP «0. 66sec 5600 ese sks ces 35 
Rule of ejusdem generis applied in will construction. 
SEA WONS SASUNMDINE? rec ise ais dis vsin Gares men Ran wee ay 35 


Evidence of a testator’s declarations of what he in- 
tended by the language used in his will and how 
he intended to dispose of his property is not 
admissible in construing the will. Kuvin v. Kuvin 126 
Evidence of prior insanity in devisee’s family ad- 
missible where will makes insanity of devisee a 
contingency. Wallhauser v. Rummell ........... 142 
A fee may be reduced to a lesser estate by language 
following the words creating the fee. Walihauser 
AE TEC OTS | i ee Sennen Mark ate ae: 142 
An estate in fee limited over to another on the hap- 
pening of a contingency which may or may not 
occur is an estate on conditional limitation, and 
the estate limited over on the occurrence of the 
event, if by will, is an executory devise, both of 
which are recognized in New Jersey. Wallhauser 
PP RMREILY 1.0. ..Li wna a wae soansis mies sa U eee 142 
Where testator creates trust of $250,000 for life bene- 
ficiary and then directs distribution $150,000 to 
B, and remaining $100,000 to C, B and C take 
three fifths and two fifths respectively of the 
corpus at the time of distribution. Busch v. Plews 
BRN GETEN, HEMMER: 0 anc svc anieenan snanyeue eee ee 186 
In absence of provision to the contrary, specific lega- 
cies carry with them all accessions and accre- 
tions thereto after testator’s death. Busch v. 
Plows and daierty Tae | oss.0.6 co ccs s cp samew esses 186 
Caveators’ withdrawal of bona fide contest of the will 
is sufficient consideration for a settlement agree- 
ment and needs no prior court approval where 
the parties are competent. De Caro v. De Caro .. 202 
A stamp collection is not an object of art nor a house- 
hold fixture, nor a “personal effect” and hence 
does not pass under specific bequests of any of 
these but becomes a part of the residuary estate. 


[ie PE GAWENORE kc ccsuiesdvicn oneGenereeoawaeon eens 331 


WITNESSES 

A physician is not disqualified from testifying as a 
medical expert merely because he does not hold 

a license to practice in New Jersey. Carbone v. 
GEMMA. So mswecsunnannsn vcore eee cine 

The trial jaidge’s determination as to qualification of 
a witness as an expert is subject to review and 
may be set aside if clearly erroneous. Carbone 

By SARA MATRONA: « oore sis vio ore sews wines teeta eae 
Medical expert testimony in a malpractice suit may 
be supplied by physicians qualified to know 
whether in the given circumstances the defend- 
ant exercised that degree of knowledge and skill 
which usually pertains to members of the pro- 
fession of like stature. Carbone v. Warburton .. 

A physician’s knowledge, to qualify him as an expert, 
need not be from personal experience or observ- 
ation, but may be from reading and study of 
treatises and journals. Carbone v. Warburton .. 
Fact that physician has solicited business of testify- 
ing as medical expert or been held unqualified 

in other cases is not relevant on question of 
qualification in the case at issue. Carbone v. 
LSE ESS Ea Crs arr ae Pace eam epypany eit dent Oe 


WORDS AND PHRASES 
“Intangible assets” as used in will involved does not 
include bank deposits, accounts receivable or 
securities: Inore AYMOUr «<< ~6)6.ciccnsciseles ene 
An indictment is “found” when it is presented by the 
Grand Jury in open court, not when it is voted. 
SAGE VU AMIOULES vonirc uni acaioiie epcnlule sie eaten eens 
The right to “audit and verify” the tax return under 
R.S. 54:31-51(d) includes the right to append 
notations of the Director’s conclusions. Atlantic 
WU oc sland hoe ok ic se cee eee cree esate eee 
“College education” ordinarily means the four year 
undergraduate course following high school 
leading to a bachelor’s degree or to an engineer- 
ing decree. Kuvin: Vj Rawan: «.20.<:.0.00sieesiaccicne 
General, special and demonstrative legacie defined. 
Busch v. Plews and Liberty Title .............. 
“Gambling” is the act of risking or staking anything 
on an uncertain event. State v. Western Union .. 
“Permanent disability” does not necessarily mean 
disability lasting until death; the term takes its 
meaning from the context and apparent purpose 
of the provision employing it. Grotefend v. John 
PAMGOCK: AIMEMAL Mae vc cds cites estate en sere 
“Personal effects”, without qualifying words, includes 
and means only such tangible property as at- 
tends the person or as is worn or carried about. 
BIT DS PATRI 65 0 fo. EK ots db asc SNS wicaere Solas oe DR 
A wife is “destitute” within the meaning of N.J.S. 
2A:100-2 if without her own efforts or outside 
help she would lack the necessaries of life. State 
SS MEREAMRAED: assay wie we sire a we lece rae Selo AS OR le 


WORKMENS COMPENSATION 
The personal representative of a deceased injured 
employee has no right to initiate a claim for 
increased disability. Hagerman v. Lewis ....... 
A finding of compensable accident on an employee’s 
claim is res adjudicata in a subsequent action 
by the employee’s widow for death benefits under 
the act; Hagerman: v. iewis) «<< <.36..s020.080 340 
Testimony of a deceased employee given at his hear- 
ing on a compensation claim is admissible in a 
subsequent claim by his widow for dependent 
benefits. Hagerman v. Lewis ...........-....+s0 
Meaning and scope of requirement that accident 
“arose out of the employment” analyzed and 
reviewed. Garguilo v. Garguilo ................ 
Notice of appeal from the Division to the County 
Court must be filed within 30 days after entry of 
judgment as required by R.S. 34:15-66. Lamastra 
VM GTAESOIRCTN. WAEG Ge 5.050 soa aicie ds oa Red sake sole 
The Rules of Court do not govern time for appeal 
to County Court in Workmen’s Compensation 
cases as such appeal is not a step in the cause 
but the initiation of the cause in the judicial 
system. Lamastra v. Montgomery Ward ........ 
Service on a non-resident employer through the 
Secretary of the Workmen’s Compensation Divi- 
sion as provided by R.S. 34:15-55.1 is constitu- 
tional and valid where the employment contract 
was entered into in New Jersey and called for 
services both within and outside the state, even 
though injury occurred outside the state. Hal- 
Neos. eI ce eens ne wislatnororaio sistem naateiatele 
As a general rule an employee is not in the course 
of his employment while on his way to or from 
work at the beginning or end of his day, or for 
lunch or supper. Moosebrugger v. Prospect .... 
The exception to the general rule as to travel to or 
from work made for special services or extra 
work applies only to emergent, unusual or ex- 
traordinary work performed for the employer 
beyond the routine employment. Moosebrugger 
WA EDOSDECL. ckiasisousissivskom castes eae orn 
Sexton in returning from supper to church for an 
evening meeting held not in course of employ- 
ment since attendance for such meetings was 
part of his regular, routine work. Moosebrugger 


SPE INSSISP OE © oc fosa ca since arse Gis eter Nee ice 15 


Held, on facts, where decedent died within half hour 
after an accident, was in good health before, and 
cause of death not disclosed by autopsy, death 
by accident appears probable rather than death 
by disease. Lorincz v. Roebling ................ 

Process of elimination considered in determining 
whether death was caused by accident or disease. 
GGorincz Wo OCIS. 6.055 caw cnnrassaGe ce eecn 

Payment by employer for medical treatment received 
by employee is ordinarily but not conclusively 
a partial payment of compensation within the 
import of the Act. Riccioni v. American ........ 

Payment by an employer is partial payment of com- 
pensation under R.S. 34:15-51 only where it is 
of the nature, character and essentiality of a 
workmen's compensation contribution and is a 
part of compensation. Riccioni v. American .... 

Injury sustained by employee while in rear yard of 
employer's premises in discharge of his duties, 
when unintentionally struck by an arrow fired 
by a boy at a tree in the yard. held accident 
arising out of the employment. Gargiulo v. 
Gargiulo 

Injury held to arise out of the employment since but 
for the employment duties the employee would 
not have been where he was and would not have 
been injured. Gargiulo v. Gargiulo . 

Injury sustained by employee by fall on ice in 
parking lot provided by employer while return- 
ing to plant to get a battery booster to start car 
of co-employee with whom he rode held com- 
pensable accident. Buerkle v. United Parcel ... 


~ 


uw 





The Workmen’s Compensation Division has no au- 

« thority to determine the rights of respondents as 
against each other and a finding of joint employ- 
ment is hence not res adjudicata in subsequent 
action by one respondent against other for con- 
tribution. New Amsterdam v. Popovich ........ 273 

Contribution between joint respondents in a work- 
men’s compensation award may be had in a 
proper case since liability to the employee is 
based on contract not tort. New Amsterdam v. 
PODONIGIN + soc ono hanro nce tarme Seats aoon elas Seen ees 273 

Has the Workmen’s Compensation Bureau Jurisdic- 
tion to Adjudicate the Validity or Invalidity of 
the Divorce or Marriage of an Alleged Dependent 
Widow, by Meyer M. Semel ................... 321 

In allowing counsel fees under R 5:2-5 (now R.R. 
5:2-5f), to the successful party on appeals from a 
workmen’s compensation award, the County 

Court has discretionary authority to award a 
reasonable fee for the services rendered and is 
not limited to a percentage of the award involved. 
Neylor v. Ford 

Proof that decedent was last seen walking toward the 
dredge where he was employed, that it was icy 
and snowy, and that his body was found in the 
river some four months later, insufficient to spell 
out a compensible accident. Green v. Simpson .. 441 

If injury occurs on navigable waters, sole remedy and 
jurisdiction is under the Federal laws. Green v. 
SSMMIDSORE v5. sine a. ctcuasiewe euiemndakie eng mne erat eee 441 

ZONING 

A municipality may not by ordinance require re- 
moval of existing billboards since they may be 
continued indefinitely as a non-conforming use. 
United Advertising v. Raritan ................. 

Zoning ordinance adopted prior to 1947 purporting to 
regulate the use of vacant lands is valid and 
effective without reenactment as to owners who 
purchased lands after the 1947 Constitution and 
enabling legislation authorized such regulation 


by municipalities. Lapos v. Westwood .......... 10 
A variance between the title and body of an ordin- 
ance is not a fatal defect. Lapos v. Westwood ... 10 


An individual owner who has or will suffer special 
damages or injury from a violation of a zoning 
ordinance. may maintain an action to enjoin 
such violation. Morris v. Haledon .............. 26 

Issuance by building inspector of certificate of occu- 
pancy gives no right to a continuation of the use 
involved where such use was prohibited by the 
zoning ordinance. Morris v. Haledon ........... 26 

A violation of a zoning ordinance is a public nuisance 
which may be enjoined at the suit of any indiv- 
idual suffering special injury thereby beyond 
that inflicted on the public at large. Morris v. 
| El 21) ca ee mene ler eas Cou eae gn oleate Se a 26 
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